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INDUSTRIAL CLAIM APPEALS OFFICE 

 
 W.C. No. 4-141-210-04 

 
IN THE MATTER OF THE CLAIM OF: 
 
PATRICIA  WILLIS,  
 

Claimant, 
 
v.                    FINAL ORDER  
 
QWEST CORPORATION d/b/a  
CENTURYLINK, 
 

Employer,  
and 
 
SEDGWICK CLAIM MANAGEMENT  
SERVICES, INC., 
 
   Insurer, 
   Respondents. 

 
The respondents seek review of a corrected order of Administrative Law Judge 

Broniak (ALJ) dated September 14, 2016, that ordered them liable for “ongoing 
maintenance medical benefits, including but not limited to, Oxycontin, Percocet, 
Methocarbamol, and Cymbalta, Trazadone and Senakot/Senna.”  We affirm. 

 
On February 17, 1993, ALJ Gandy found that the claimant sustained an 

occupational disease to her low back.  Thereafter, on July 15, 1996, ALJ Gandy found the 
claimant permanently and totally disabled as a result of the occupational disease.  He 
entered a general award of future medical benefits, ordering the respondents liable to pay 
for the claimant’s future medical expenses arising out of her compensable injury pursuant 
to Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  Ex. 1 at 5. 

 
Thereafter, the respondents filed an amended application for hearing, specifically 

requesting “a judicial determination as to what treatment Claimant is currently receiving 
from her authorized physicians (sic) is reasonable and necessary and related to the 
injury.”  Based on the application for hearing, the comments made by counsel during the 
hearing, the evidence presented at the hearing, and the post-hearing position statements 
filed by the parties, ALJ Broniak found that the issues to be determined by her order were 
“whether the Claimant has proven that continued Oxycontin, Percocet, Methocarbamol, 
Cymbalta, Protonix, and Gabapentin are reasonable, necessary, and related to her 

2



PATRICIA  WILLIS 
W. C. No. 4-141-210-04 
Page 2 
 
workers’ compensation claim.”  ALJ Broniak also decided whether the claimant had 
proven that continued Trazadone and Senakot/Senna were reasonable, necessary, and 
related to her workers’ compensation claim as well. 

 
ALJ Broniak found that in 1982, the claimant had surgery under her workers’ 

compensation claim that consisted of a posterior lumbar interbody fusion with 
instrumentation done at L4-5 and L5-S1.  The claimant still has hardware in her lumbar 
spine.  The claimant continues to experience low back pain that sometimes radiates up to 
her neck.  She also experiences bilateral leg pain and groin pain.  The claimant also 
experiences spasms in her low back and upper back about two to three times per week.  
Her average pain level is 7 out of 10 with medications. 

 
Dr. Ribnik has been the claimant’s authorized treating physician (ATP) for 

approximately 18 years.  Dr. Ribnik manages the claimant’s prescription medications, 
and as of the date of the hearing, prescribed the following medications to the claimant:  
Oxycontin, Percocet, Methocarbamol, Cymbalta, Protonix, Gabapentin, Trazadone, and 
Senakot/Senna.  Dr. Ribnik described the claimant’s symptoms as predominantly back 
pain, pain in her hips, and pain in her lower extremities, with the pain greater in her right 
rather than left lower extremity.  Dr. Ribnik associates all of the claimant’s symptoms 
with her work injury.  Dr. Ribnik also indicated that the claimant suffers from depression 
and anxiety due to her work injury.  He explained that the claimant suffers from sleep 
issues due to difficulties with finding a comfortable position because of pain.  He 
prescribes Trazadone for sleep.  He also prescribes Oxycontin and Percocet for the 
claimant’s pain.  Dr. Ribnik prescribes Methocarbamol to alleviate the spasms the 
claimant experiences.  Dr. Ribnik testified the claimant’s chronic low back pain triggers 
muscle spasms.  Dr. Ribnik prescribes Cymbalta for depression, and Protonix to relieve 
symptoms of acid reflux.  Dr. Ribnik prescribed Senakot/Senna for narcotic related 
constipation. 

  
Crediting Dr. Ribnik’s opinions concerning the claimant’s pain generator, the ALJ 

ultimately determined that the claimant had proven entitlement to ongoing pain 
medications.  She found that the claimant’s ongoing back pain continues to be related to 
her work injury.  She found that the claimant had proven she continues to experience pain 
that is relieved with Oxycontin and Percocet.  ALJ Broniak essentially found the 
Methocarbamol alleviates the spasms the claimant experiences from her low back pain.  
She therefore ruled that the claimant had proven that Methocarbamol is reasonable, 
necessary, and related to her work injury.  ALJ Broniak also found that the respondents’ 
medical expert, Dr. Bisgard, conceded that Cymbalta would be appropriate if the 
claimant were entitled to maintenance medications. She therefore ordered that the 
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claimant was entitled to continued prescriptions for Cymbalta.  She also found that the 
respondents did not seriously dispute the claimant’s prescriptions for Trazadone or 
Senakot/Senna.  ALJ Broniak also found, however, that the claimant did not prove that 
Protonix was related to her work injury or that Gabapentin was reasonable, necessary, or 
related to her work injury.  The ALJ therefore ordered in pertinent part as follows: 

 
1. Claimant is entitled to ongoing maintenance medical benefits, 
including but not limited to, Oxycontin, Percocet, Methocarbamol and 
Cymbalta, Trazadone and Senakot/Senna.  (emphasis in original)     
 
The respondents subsequently filed their petition to review.  The respondents are 

not appealing the ALJ’s determination that the claimant is entitled to ongoing 
medications as identified in ALJ Broniak’s order above.  Rather, they have appealed only 
that portion of the ALJ Broniak’s order that states “including but not limited to. . . .”  
They argue that in her order, ALJ Broniak stated that the only issues to be determined by 
her decision were whether the Claimant had proven that continued Oxycontin, Percocet, 
Methocarbamol, Cymbalta, Protonix, Gabapentin, Tranzadone, and Senakot/Senna were 
reasonable, necessary, and related to her workers’ compensation claim.  They argue that 
the particular phrase “including but not limited to” creates a potential situation in which 
an authorized treating physician could recommend, in the future, additional medical 
treatment not addressed by ALJ Broniak’s order that they would be obligated to 
authorize.  We are not persuaded there is any reversible error in ALJ Broniak’s corrected 
order.      

 
The claimant has the burden of proof to establish entitlement to Grover medical 

benefits. Grover v. Industrial Commission, supra.  In order to be entitled to receive 
Grover medical benefits, the claimant must present, at the time permanent disability 
benefits are determined, substantial evidence that future medical treatment is or will be 
reasonably necessary to relieve the claimant from the effects of the injury or to prevent 
deterioration of the claimant's condition.  See Hanna v. Print Expediters Inc., 77 P.3d 863 
(Colo. App. 2003); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609 (Colo. 
App. 1995).  The question of whether the claimant met the burden of proof to establish an 
entitlement to ongoing medical benefits is one of fact for determination by the ALJ.  
Holly Nursing Care Center v. Industrial Claim Appeals Office, 992 P.2d 701 (Colo. App. 
1999). 

 
In ALJ Gandy’s original 1996 order, the claimant received a general award of 

maintenance medical benefits pursuant to Grover.  It is well settled that an award of 
Grover medical benefits is general in nature and is subject to the respondents’ subsequent 
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right to challenge the particular treatment prescribed or recommended by the ATP.  Thus, 
in Hanna, the Colorado Court of Appeals held that once the claimant establishes the 
probability of a need for future treatment, the claimant is entitled to a general award of 
future medical benefits, subject to the employer’s right to contest compensability, 
reasonableness, or necessity.  See also Snyder v. Industrial Claim Appeals Office, 942 
P.2d 1337 (Colo. App. 1997)(concerning general admission of liability for medical 
benefits); Williams v. Industrial Commission, 723 P.2d 749 (Colo. App. 1986).  This 
principle recognizes that even though an admission is filed or an order is entered 
awarding maintenance medical benefits, the claimant bears the burden of proof to 
establish the right to specific medical benefits. Grover v. Industrial Commission, supra.  
Additionally, because an award of post-MMI medical benefits is general in nature, it does 
not constitute an award of specific medical benefits.  Rather, the respondents always 
remain free to challenge the cause of the need for continuing treatment and the 
reasonableness and necessity of specific treatments.  Hanna v. Print Expediters Inc., 
supra.  Thus, the general award of Grover medical benefits does not preclude their denial 
of liability for specific medical benefits on grounds it is not reasonably necessary or is 
not causally related to the industrial injury.  Id.; Grover v. Industrial Commission, supra.   

 
Here, the ALJ was persuaded that the claimant proved a causal connection 

between the industrial injury and the need for certain medications.  Therefore, there was 
no error, and it is not alleged on appeal that the ALJ erred, in ordering the respondents 
liable for the claimant’s specific ongoing medical prescriptions.  To the extent the ALJ 
also added in her order the particular language “including but not limited to,” we are 
unable to say, as urged by the respondents, that there is any error.  The “including but not 
limited to” language is consistent with the general award of maintenance medical benefits 
previously ordered by ALJ Gandy in 1996.  This language in ALJ Broniak’s order simply 
reaffirmed the general award of maintenance benefits already ordered, but she also 
ordered the respondents liable for specific medications.  As argued by the claimant, there 
is nothing in ALJ Broniak’s order which requires the respondents to authorize other 
forms of post-MMI treatment.  Rather, as noted above, the respondents always remain 
free to challenge the cause of the need for continuing treatment and the reasonableness 
and necessity of specific treatments. Hanna v. Print Expediters Inc., supra; Grover v. 
Industrial Commission, supra.  Accordingly, we will not disturb ALJ Broniak’s order on 
these grounds.   

 
IT IS THEREFORE ORDERED that the ALJ’s corrected order dated September 

14, 2016, is affirmed.  
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  INDUSTRIAL CLAIM APPEALS PANEL 

 
   
  Brandee DeFalco-Galvin 
   
  Kris Sanko 
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NOTICE 
 

 This order is FINAL unless you appeal it to the COLORADO COURT OF APPEALS.  
To do so, you must file a notice of appeal in that court, either by mail or in person, but it 
must be RECEIVED BY the court at the address shown below within twenty-one (21) 
calendar days of the mailing date of this order, as shown below. 

 
 A complete copy of this final order, including the mailing date shown, must be attached 

to the notice of appeal, and you must provide a copy of both the notice of appeal and the 
complete final order to the Colorado Court of Appeals.   

 
 You must also provide copies of the complete notice of appeal package to the Industrial 

Claim Appeals Office, the Attorney General’s Office (addresses shown below), and all 
other parties or their representative whose addresses are shown on the Certificate of 
Mailing on the next page. 

 
 In addition, the notice of appeal must include a certificate of service, which is a statement 

certifying when and how you provided these copies, showing the names and addresses of 
these parties and the date you mailed or otherwise delivered these copies to them. 

 
 An appeal to the Colorado Court of Appeals is based on the existing record before the 

Administrative Law Judge and the Industrial Claim Appeals Office, and the court will not 
consider documents and new factual statements that were not previously presented or 
new arguments that were not previously raised.   

 
 Forms are available for you to use in filing a notice of appeal and the certificate of 

service.  You may obtain these forms from the Colorado Court of Appeals online at its 
website, www.colorado.gov/cdle/CTAPPFORM or in person, or from the Industrial 
Claim Appeals Office.  Please note address changes as listed below. 

 
 The court encourages use of these forms.  Proper use of the forms will satisfy the 

procedural requirements of the Colorado Appellate Rules for appeals to the Colorado 
Court of Appeals.  For more information regarding an appeal, you may contact the 
Court of Appeals directly at 720-625-5150.  
 
Colorado Court of Appeals    Office of the Attorney General 
2 East 14th Avenue     State Services Section 
Denver, CO  80203     Ralph L. Carr Colorado Judicial Center 
       1300 Broadway 6th Floor 
Industrial Claim Appeals Office   Denver, CO  80203 
633 17th Street, Suite 200 
Denver, CO 80202 
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CERTIFICATE OF MAILING 
 
Copies of this order were mailed to the parties at the addresses shown below on 
 
                    1/20/17                    ______ by _____       TT        ________ . 
 
BUSCH LAW OFFICES, Attn: W.M. BUSCH JR, ESQ, 903 NORTH CLEVELAND SUITE A, 
LOVELAND, CO, 80537 (For Claimant) 
THOMAS POLLART & MILLER, Attn: BRAD J MILLER, ESQ, 5700 S QUEBEC ST SUITE 
200, GREENWOOD VILLAGE, CO, 80111 (For Respondents) 
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INDUSTRIAL CLAIM APPEALS OFFICE 

 
 W.C. No. 5-007-030-01 

 
IN THE MATTER OF THE CLAIM OF: 
 
CLAYTON  JAMES,  
 

Claimant, 
 
v.                    FINAL ORDER  
 
QWEST CORPORATION  
d/b/a CENTURYLINK, 
 

Employer,  
and 
 
SEDGWICK CLAIMS MANAGEMENT 
SERVICES, INC., 
 
   Insurer, 
   Respondents. 
 

The respondents seek review of an order of Administrative Law Judge Lamphere 
(ALJ) dated September 20, 2016, that found an injury to the claimant’s low back to be 
compensable and ordered the respondents to pay for an MRI study and previous medical 
treatment the claimant received to treat his low back symptoms.  We affirm the decision 
of the ALJ.  

 
The claimant worked as a network technician for the employer in Trinidad.  On 

January 21, 2016, the claimant was operating a bucket truck which was rear ended by 
another truck driven by the claimant’s supervisor while the claimant was stopped at a 
traffic sign.  The claimant did not experience many symptoms until the next day, a 
Friday. The claimant initially felt neck and low back pain. He reported to the emergency 
room in Walsenberg on Monday, January 25.  At that time he complained primarily of 
neck pain but also mild low back symptoms.  The claimant was prescribed a seven day 
dosage of steroids and muscle relaxants.   

 
The claimant was examined by Dr. Schwender on February 4.  The claimant did 

not complain to Dr. Schwender of low back pain. The claimant testified that as the course 
of the medication wore off, he noted the return of his low back pain.  This pain, he said, 
became worse when riding in the employer’s trucks.  The claimant made a change to 
employer designated physician, Dr. Paz.  At the claimant’s first appointment with Dr. Paz 
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on February 25, the claimant noted his low back pain and Dr. Paz observed the claimant 
had leg limitations and loss of sensation into the right leg.    Dr. Paz ordered an MRI of 
the claimant’s cervical and lumbar spine. He also recommended a neurosurgical 
evaluation with Dr. Murad.   

 
The MRI was read on June 1, 2016, to show degenerative disc disease.  The 

claimant was advised he was not a candidate for a surgical remedy.  The claimant was 
diagnosed with nerve root irritation.  Lumbar epidural steroid injections were 
recommended.   

 
The respondents arranged to have the claimant evaluated by Dr. Olsen.  Dr. Olsen 

reviewed the medical records and testified that the claimant did not complain of low back 
pain until he saw Dr. Paz on February 25.  Dr. Olsen was of the opinion that date was so 
far removed from the January 21 date of the claimant’s traffic accident that it was very 
unlikely the accident was the cause of his low back symptoms.  

 
The ALJ did not find the deposition testimony of Dr. Olsen to be persuasive. The 

ALJ noted the claimant stated his low back pain was present soon after the traffic 
accident but was at a level low enough that he felt it would soon resolve and did not merit 
a complaint to a doctor for treatment. The ALJ also observed the claimant felt the steroid 
medication he was prescribed relieved the low back pain until shortly before he saw Dr. 
Paz.  The ALJ found that explanation persuasive.  The ALJ also found significant the 
absence of documentation for any complaints by the claimant of low back pain or 
treatment prior to the January, 2016, traffic accident. The ALJ ruled the claimant had 
shown by a preponderance of the evidence that he had suffered an injury to his low back 
at the time of the January 21 accident. The ALJ ordered the respondents liable for the 
treatment he had received for his low back since the traffic accident including the 
emergency room, the MRI, the treatment from Dr. Paz and the referral to Dr. Murad.   

 
On appeal, the respondents contend the ALJ was remiss in failing to find the 

testimony and opinion of Dr. Olsen controlling.   
 
Pursuant to §8-41-301(1) (c), C.R.S., a disability is compensable if it is shown that 

it was “proximately caused by an injury . . . arising out of and in the course of the 
employee’s employment.”   See also §8-41-301(1) (b), C.R.S.  As pertinent here, the 
question of whether an injury "arises out of" employment is a factual question and is to 
be resolved by considering the totality of the circumstances.  Triad Painting Co. v. Blair, 
812 P.2d 638, 643 (Colo. 1991).   “For an injury to arise out of employment, the claimant 
must show a causal connection between the employment and injury such that the injury 
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has its origins in the employee’s work-related functions and is sufficiently related to 
those functions to be considered part of the employment contract.”  Triad Painting Co. v. 
Blair, 812 P.2d 638, 641 (Colo. 1991)).  Accordingly, we must uphold the ALJ’s 
determination of this issue if it is supported by substantial evidence in the record.  Section 
8-43-301(8), C.R.S.; see Lori’s Family Dining, Inc. v. Industrial Claim Appeals Office, 
907 P.2d 715 (Colo. App. 1995).   This standard of review requires us to defer to the 
ALJ’s credibility determinations, resolution of conflicts in the evidence, and plausible 
inferences drawn from the record.  Cordova v. Industrial Claim Appeals Office, 55 P.3d 
186 (Colo. App. 2002).      

 
The ALJ relied upon the medical reports from the emergency room in Walsenberg, 

the treatment notes of Dr. Paz, the reading of the MRI and the testimony of the claimant. 
The claimant described how he suffered mild low back pain initially following the 
January traffic accident.  He also described how the muscle relaxant medication and 
steroids prescribed served to mask and mitigate that pain.  When those medications wore 
off, the claimant indicated he felt a resurgence of pain in his low back which motivated 
him to seek care with Dr. Paz.  These records and this testimony represent substantial 
evidence to support the ALJ’s finding of compensability.  Section 8-43-301(8), C.R.S.   

 
The respondents are liable for medical treatment which is reasonably necessary to 

cure and relieve the effects of the industrial injury.  Section 8-42-101(1)(a), C.R.S.; 
Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997); Country 
Squire Kennels v. Tarshis, 899 P.2d 362 (Colo. App. 1995).  Where the claimant’s 
entitlement to benefits is disputed, the claimant has the burden to prove a causal 
relationship between a work-related injury and the condition for which benefits or 
compensation are sought.  Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 
(Colo. App. 1997).  Whether the claimant sustained his burden of proof is generally a 
factual question for resolution by the ALJ.  City of Durango v. Dunagan, 939 P.2d 496 
(Colo. App. 1997).  The ALJ’s factual determinations must be upheld if supported by 
substantial evidence and plausible inferences drawn from the record.  We have no 
authority to substitute our judgment for that of the ALJ concerning the credibility of 
witnesses and we may not reweigh the evidence on appeal.  Id.; Delta Drywall v. 
Industrial Claim Appeals Office, 868 P.2d 1155 (Colo. App. 1993).  

 
In that regard, the testimony of the claimant and the medical evidence  constitute 

substantial evidence that the claimant’s treatment and the referrals for treatment were 
made necessary by the claimant’s January 21, 2016, injury.  We find no compelling 
reason to disturb the ALJ’s findings pertinent to the compensability of the January 21 
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injury or the necessity of the medical treatment ordered by the ALJ to be the 
responsibility of the respondents. Section 8-43-301(8), C.R.S.  

 
IT IS THEREFORE ORDERED that the ALJ’s order issued September 20, 

2016, is affirmed. 
 
 

 
 

  INDUSTRIAL CLAIM APPEALS PANEL 
 

   
  David G. Kroll 
   
  Brandee DeFalco-Galvin 
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NOTICE 
 

 This order is FINAL unless you appeal it to the COLORADO COURT OF APPEALS.  
To do so, you must file a notice of appeal in that court, either by mail or in person, but it 
must be RECEIVED BY the court at the address shown below within twenty-one (21) 
calendar days of the mailing date of this order, as shown below. 

 
 A complete copy of this final order, including the mailing date shown, must be attached 

to the notice of appeal, and you must provide a copy of both the notice of appeal and the 
complete final order to the Colorado Court of Appeals.   

 
 You must also provide copies of the complete notice of appeal package to the Industrial 

Claim Appeals Office, the Attorney General’s Office (addresses shown below), and all 
other parties or their representative whose addresses are shown on the Certificate of 
Mailing on the next page. 

 
 In addition, the notice of appeal must include a certificate of service, which is a statement 

certifying when and how you provided these copies, showing the names and addresses of 
these parties and the date you mailed or otherwise delivered these copies to them. 

 
 An appeal to the Colorado Court of Appeals is based on the existing record before the 

Administrative Law Judge and the Industrial Claim Appeals Office, and the court will not 
consider documents and new factual statements that were not previously presented or 
new arguments that were not previously raised.   

 
 Forms are available for you to use in filing a notice of appeal and the certificate of 

service.  You may obtain these forms from the Colorado Court of Appeals online at its 
website, www.colorado.gov/cdle/CTAPPFORM or in person, or from the Industrial 
Claim Appeals Office.  Please note address changes as listed below. 

 
 The court encourages use of these forms.  Proper use of the forms will satisfy the 

procedural requirements of the Colorado Appellate Rules for appeals to the Colorado 
Court of Appeals.  For more information regarding an appeal, you may contact the 
Court of Appeals directly at 720-625-5150.  
 
Colorado Court of Appeals    Office of the Attorney General 
2 East 14th Avenue     State Services Section 
Denver, CO  80203     Ralph L. Carr Colorado Judicial Center 
       1300 Broadway 6th Floor 
Industrial Claim Appeals Office   Denver, CO  80203 
633 17th Street, Suite 200 
Denver, CO 80202 
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CERTIFICATE OF MAILING 
 
Copies of this order were mailed to the parties at the addresses shown below on 
 
                   1/20/17         ______ by _____       TT        ________ . 
 
LAW FIRM OF WEDDELL & HALLER, Attn: DOUGLAS A, WEDDELL ESQ., 722 N 
WEBER STREET, COLORADO SPRINGS, CO, 80903 (For Claimant) 
DWORKIN CHAMBERS WILLIAMS YORK BENSON & EVANS, PC, Attn: GREGORY K. 
CHAMBERS, ESQ., 3900 E MEXICO AVENUE  SUITE 1300, DENVER, CO, 80210 (For 
Respondents) 
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INDUSTRIAL CLAIM APPEALS OFFICE 

 
 W.C. No. 4-885-554-07 

 
IN THE MATTER OF THE CLAIM OF 
 
WEIGUI  WANG,  
 

Claimant, 
 
v.        ORDER OF REMAND  
 
AUGUST MOON ASIAN GRILL, LTD, 
 

Employer,  
and 
 
TRUCK INSURANCE EXCHANGE, 
 
   Insurer, 
   Respondents. 
 

The respondents seek review of an order of Administrative Law Judge Margot 
Jones (ALJ) dated July 15, 2016, that ordered the claim compensable, denied the 
respondents’ request to withdraw their admission of liability, and ordered medical 
benefits designed to cure and relieve the effects of the claimant’s injury because the 
claimant was not at maximum medical improvement (MMI).  The respondents disagree 
only with the award of medical benefits premised on the finding the claimant was not at 
MMI. We set aside that portion of the ALJ’s order and remand the matter for further 
proceedings.  

 
The claimant asserted he developed respiratory difficulties due to his exposure to 

smoke and odors he encountered in the employer’s restaurant kitchen.  The claimant 
worked for the employer until March 29, 2012, as a chef.  The claimant testified he 
developed a persistent cough, shortness of breath and chest tightness on December 20, 
2011, when the restaurant’s ventilation system failed to remove the smoke generated 
during his shift.  The ventilation system remained in disrepair until he left work in March. 
The claimant eventually came under the care of his authorized treating physician (ATP), 
Dr. Mayer, at the National Jewish Hospital.   

 
Dr. Mayer conducted several tests aimed at achieving a diagnosis and 

recommendations for treatment.  The doctor concluded the claimant developed asthma 
and vocal cord dysfunction due to the smoke inhalation the claimant experienced at work.  
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She noted his recovery was slowed by gastrointestinal problems (GERD) that were not 
work related.  The claimant was prescribed QVAR, an inhalant medication as well as 
ProAir, also an inhalant. The claimant also participated in speech therapy to improve 
breathing techniques. The claimant complained he could not tolerate the inhalant 
treatments.  Dr. Mayer switched him to an oral prescription for albuterol. On January 13, 
2013, Dr. Mayer noted the claimant had ceased taking his albuterol because he believed it 
caused pain in his elbow.  However, because the claimant’s symptoms had improved and 
stabilized, Dr. Mayer determined the claimant was at MMI.  She calculated a permanent 
impairment rating of 14% and advised the claimant to avoid irritant dust, smoke and 
fumes and exertion in cold air.  

 
The respondents arranged for the claimant to be examined by Dr. Henke and by 

Dr. Repsher.   These physicians came to different conclusions regarding the relation of 
the claimant’s symptoms to work and the appropriate impairment rating.  

 
The respondents filed a General Admission of Liability (GAL) in April, 2013,  

solely for medical benefits.  
 
 The claimant returned to see Dr. Mayer for additional treatment. The doctor was 
able to get the claimant to resume the use of albuterol and to finish the training for 
breathing techniques.  Dr. Mayer again placed the claimant at MMI on December 5, 
2013, and assigned a 19% impairment rating for asthma and for vocal cord dysfunction. 
The claimant was advised to observe his previous restrictions, was recommended he 
should not return to work as a cook, and should continue with oral albuterol.   
 

 The respondents requested a review by a Division sponsored Independent 
Medical Examiner (DIME).  The DIME was performed by Dr. Volz on February 20, 
2014.  Dr. Volz concluded the claimant did not have asthma nor did he have vocal cord 
dysfunction.  The doctor noted the inhalation of smoke at the claimant’s work would 
cause only a temporary flare of symptoms.  Dr. Volz stated that if the claimant did have 
asthma, he was not at MMI until he had tried alternative inhaled medications.  However, 
the issue of MMI he deemed to be a moot point because the claimant’s symptoms were 
not causally connected to his work.  Dr. Volz noted that if they were determined to be 
causally related, he would find a 0% permanent impairment rating because there were no 
current objective abnormalities. On his DIME summary sheet, Dr. Volz checked the 
statement “the claimant is not at MMI.”   

 
The respondents did not file a Final Admission of Liability but left their GAL in 

place.  The claimant returned to see Dr. Mayer following the DIME report on December 
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31, 2014.  The doctor noted the claimant was doing fairly well and continuing to take his 
medications.  She advised he return to the clinic in a year’s time.  

 
The respondents requested a follow-up DIME review with Dr. Volz.  This was 

completed on April 16, 2015.  Dr. Volz came to largely the same conclusions he had 
reached in February of 2014.  He suggested again that if the claimant actually did have 
asthma, he should be taking an inhalation controller medication.  Because this had not 
been attempted in the intervening year, Dr. Volz noted the claimant would not be at MMI 
if he did have asthma.  The doctor diagnosed the claimant’s symptoms as involving 
GERD, cylindrical bronchial dilation and rhinitis. He noted these conditions were not 
work related, a position he confirmed in an October 12, 2015, deposition.  

 
In July, 2015, the respondents requested a hearing to overcome the determination 

of the DIME review and to be allowed to withdraw their GAL.1  The claimant endorsed 
the issue of overcoming the DIME as well as a request for reasonable and necessary 
medical benefits.  ALJ Jones convened the hearing on November 3, 2015.  At the outset 
of the hearing, the respondents’ counsel noted that Dr. Volz had stated in his deposition 
that he had indicated the clamant was not at MMI because he believed the concept of 
MMI did not apply when it was concluded the claimant’s symptoms were not caused by 
work.  Accordingly, the respondents stated they supported that determination of the 
DIME report.  The claimant’s counsel announced that the claimant sought to overcome 
the DIME determination.  

 
Post hearing deposition testimony was submitted from Dr. Henke, the claimant,  

and Dr. Mayer, as well as the deposition of Dr. Volz. Dr. Mayer was the sole witness on 
November 3.  The claimant called Dr. Mayer as his witness.  His counsel questioned Dr. 
Mayer as to the basis for her opinion the claimant’s symptoms were caused by work 
exposure. Claimant’s counsel also spent an extensive period of time inquiring of Dr. 
Mayer as to the reason why the claimant had been placed at MMI and why she disagreed 
with the DIME’s analysis that more treatment was required for the claimant’s asthma.  
Dr. Mayer observed several inhalant medications had been attempted with the claimant 
but that he had proved intolerant to their treatment. Dr. Mayer noted it was not reasonable 
or productive to continue those attempts. Tr. at 50-51, 55-56, 87-93. 

 

                                                 
1 A previous hearing had been conducted before ALJ Cain on March 5, 2015.  The ALJ granted the claimant’s 
request for temporary benefits from March 29, 2012, until terminated by law.  The ALJ’s order however, was not 
submitted until January 7, 2016.  ALJ Jones declined to find ALJ Cain’s order represented issue preclusion for the 
reason that the issue being decided by ALJ Cain was not identical to the issue presented to ALJ Jones for decision.  
Neither party has appealed ALJ Jones’s order regarding issue preclusion and, therefore, we do not address it here. 
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The parties submitted post hearing written arguments. The respondents stated the 
claimant did not suffer a work related cause or aggravation of his respiratory symptoms.  
They reasoned this was the finding of the DIME report and it was the absence of a 
connection to work that led Dr. Volz to state the claimant was not at MMI. The 
respondents also argued that if the ALJ did find that the claimant’s asthma was work 
related: “It would be the Respondents [contention] that should the Court find Claimant 
has an industrial condition, he was at MMI on January 16, 2013.”   

 
The claimant stated in his written argument the “Claimant has established by clear 

and convincing evidence that he has reached MMI and is permanently impaired.”  The 
claimant asserted his date of MMI was December 5, 2013, and he was determined to have 
a 19% impairment rating.  Dr. Volz’ reasoning that the claimant was not at MMI was said 
to be “unpersuasive and not credible.”   In his conclusion, the claimant stated “the DIME 
physician’s opinions regarding compensability, causation, MMI and permanent 
impairment are unpersuasive and in error.”  

 
The ALJ did interpret the DIME report of Dr. Volz as reasoning that the claimant 

did not have asthma, and that if he did, that condition was not caused by work.  The ALJ 
observed that Dr. Volz also expressed the opinion that if the claimant did have asthma, 
there were several inhalant medications that had not been tried that might provide 
Claimant relief from any asthma symptoms.  The ALJ adjudged that the December 20, 
2011, injury to the claimant related to excessive smoke accumulating in the employer’s 
kitchen did cause the claimant to develop occupational asthma.  The contrary 
determination of the DIME was found to be overcome by clear and convincing evidence. 
The ALJ then characterized the position of the claimant to be: “… his mild asthma and 
VCD was caused by the work injury, is not at MMI because he requires additional 
treatment to cure and relieve Claimant of the effect of the injury and has disabled him.”   
Accordingly, the ALJ found the claimant was not at MMI due to Dr. Volz 
recommendation for additional asthma treatment trials.  The ALJ resolved that “Claimant 
proved that he is not at MMI for the occupational asthma ….”  

 
On appeal, the respondents challenge only that aspect of the ALJ’s order finding 

the claimant was not at MMI.  The respondents argue neither party placed before the ALJ 
any contention the claimant was not at MMI.  They contend that a decision in regard to 
an issue not submitted to the ALJ for resolution is a denial of procedural due process.   

 
The claimant asserts the issue was before the ALJ because the argument over the 

date of MMI is indistinguishable from the argument as to whether the claimant was at 
MMI at all.   The claimant ‘s counsel also explains the claimant “had no choice” but to 
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state he was at MMI because the only medical opinion available to oppose that of the 
DIME physician was one which held the claimant was at MMI. “Claimant could not … 
argue for a medical opinion that did not already exist in evidence.” 

 
We find the contention of the respondents to be the more compelling. As noted 

above, the claimant was explicit in stating he was at MMI as of December 5, 2013.  None 
of his treating doctors has requested or prescribed for him additional medications or 
treatment.  The claimant did not inform the ALJ or the respondents that he was seeking 
further medical treatment after MMI other than the albuterol to maintain his condition. 
The ALJ clearly misread the claimant’s written statement in his argument that “Claimant 
has established by clear and convincing evidence that he has reached MMI and is 
permanently impaired” to mean “Claimant’s position is that the DIME physician is 
incorrect and Claimant proved … [he] is not at MMI because he requires additional 
treatment to cure and relieve Claimant of the effect of the injury.…”   

 
A dispute over the date the claimant was placed at MMI is distinct from an 

argument that the claimant was never placed at MMI at all.  
 
The claimant clearly made a “choice” between Dr. Mayer’s opinion he was at 

MMI and that of Dr. Volz which stated he was not.  If the claimant was correct in his 
argument that he could not argue he was not at MMI because there was no medical 
opinion to support that contention, then the logical result would be to say the ALJ’s 
decision was not supported by substantial evidence.  

 
The contention of the claimant set forth in his post hearing position statement 

serves in this case as a judicial admission.  A judicial admission is a formal, deliberate 
declaration which a party or his attorney makes in a judicial proceeding for the purpose 
of dispensing with proof of formal matters or of facts about which there is no real 
dispute.  Here, neither the respondents nor the claimant disputed that the claimant was at 
MMI.  In Kempter v. Hurd, 713 P.2d 1274 (Colo. 1986), the Court noted the position 
taken by a party in a post-trial brief that they are not pursuing a claim may be 
characterized as a judicial admission:  

 
They assert in their briefs that their claims against the 

remaining defendants have been abandoned, and at oral 
argument their attorney stated that they would so stipulate. …  
We hold that the statement made by the petitioners’ at oral 
argument constitutes a judicial admission.  713 P. 2d at 1279-
80.  
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We have also held that the post hearing advisement by a parties’ attorney that “the 

claimant was not challenging the treating physician’s determination of MMI … amounted 
to a judicial admission that the claimant was not seeking additional treatment to improve 
her condition.…”  Dimitt v. Prime Cut Meat Market, W.C. No. 4-426-344 (January 18, 
2002).   

 
 We have also noted that parties may not advocate one position before the ALJ and 

assert a new position on appeal. Kresl v. Poudre Valley Healthcare, W.C. No. 4-359-681 
(April 4, 2000)(relying on Schlage Lock v. Lohr, 870 P.2d 615 (Colo. App. 1993)).   

 
The statement by the claimant in his position statement that he is not challenging 

the treating doctor’s finding of MMI is a judicial admission that the issue of MMI is not 
before the ALJ for decision. Workers’ Compensation Rule of Procedure 11-3 (5) allows 
the parties prior to a DIME review to limit the issues to be decided by the DIME 
physician so as to exclude the issue of MMI.  There is no apparent reason why the parties 
may not also limit a challenge to a DIME decision before an ALJ to solely one of 
causation and to exclude consideration of the DIME finding pertinent to MMI.  That is 
clearly what the parties did in this case such that the issue of whether or not the claimant 
was not at MMI, was not before the ALJ for decision.  

 
Accordingly, we affirm the order of the ALJ insofar as it found the claimant 

sustained a compensable injury on December 20, 2011, that denied the request to 
withdraw the GAL, and that determined the claimant is entitled to an award of post MMI 
medical benefits to relieve him from the effects of the injury, see Chism v. Walmart, 
W.C. No. 4-809-103-03 (January 9, 2017). We set aside that portion of the order that 
finds the claimant is not at MMI and is entitled to medical benefits designed to cure the 
effects of the injury. We necessarily remand the matter to the ALJ to determine the date 
the claimant was placed at MMI. 
 

IT IS THEREFORE ORDERED that the ALJ’s order issued July 15, 2016 is 
affirmed in part and set aside in part as indicated above.  The matter is remanded to the 
ALJ to determine the date the claimant was placed at MMI, and to the parties for further 
proceedings pursuant to § 8-43-203 (2)(b)(II).  
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  INDUSTRIAL CLAIM APPEALS PANEL 

 
   
  David G. Kroll 
   
  Kris Sanko 
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CERTIFICATE OF MAILING 
 
Copies of this order were mailed to the parties at the addresses shown below on 
 
                       1/17/17                    ______ by _____       TT        ________ . 
 
THE GAIENNIE LAW OFFICE, Attn: JORDAN J ISSACS, ESQ, 3801 E FLORIDA AVENUE 
SUITE 100, DENVER, CO, 80210 (For Claimant) 
HUNTER & ASSOCIATES, Attn: JOE M ESPINOSA, ESQ, 1801 BROADWAY SUITE 1300, 
DENVER, CO, 80202-3878 (For Respondents) 
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 W.C. No. 4-919-196-02 

 
IN THE MATTER OF THE CLAIM OF: 
 
CASEY  GODDARD,  
 

Claimant, 
 
v.                    FINAL ORDER  
 
QWEST CORPORATION d/b/a  
CENTURYLINK, 
 

Employer,  
and 
 
SEDGWICK CLAIMS MANAGEMENT  
SERVICES, INC., 
 
   Insurer, 
   Respondents. 
 

The respondents seek review of an order of Administrative Law Judge Allegretti 
(ALJ) dated September 19, 2016, that denied the request for a 50 percent reduction in the 
claimant's compensation for an alleged safety rule violation.   We affirm.  

A hearing was held on whether the respondents were entitled to reduce the 
claimant's compensation benefits by 50 percent pursuant to § 8-42-112(1), C.R.S, for the 
claimant's willful failure to obey a safety rule of the respondent employer. After hearing 
the ALJ entered factual findings that for purposes of review can be summarized as 
follows.  The claimant was employed for approximately 21 years as a network technician 
for the respondent employer.   The claimant’s job duties included operating a bucket 
truck, which is a truck with an aerial lift incorporated into the vehicle.  On May 16, 2013, 
the claimant was dispatched to raise a low hanging cable that was crossing Valmont Road 
in Boulder, Colorado.  The claimant testified that although his memory of the events of 
this date is incomplete, he believes that he properly donned his harness and anchored his 
lanyard to the aerial bucket facing the road.  The claimant testified that he recalled being 
hit from behind and that he saw a truck drive under and hit the low hanging cables.  The 
claimant could not recall falling out of the bucket to the ground, but he does have some 
memory of what occurred once he was on the ground.  The claimant testified that he 
recalls conversation going on around him about removing his safety harness.  When he 
got to the emergency room his safety harness was off.  As a result of this injury, the 
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claimant sustained fractures of the thoracic spine, rib fractures and post-traumatic 
amnesia with a potential closed head injury.   

 Employer witness, Mr. Frevert, testified that he was at the scene of the incident 
within five to ten minutes after the incident occurred.  Mr. Frevert testified that the 
claimant’s safety harness and lanyard were lying on the ground behind the claimant’s 
vehicle at the scene of the accident and the lanyard was not deployed.  Mr. Frevert 
retrieved the harness and lanyard at the scene and maintained custody of the harness until 
taking photographs of the harness the next day in his office.  Mr. Frevert and another 
employer witness testified that the claimant did not have safety cones or wheel chocks 
deployed at the scene.  

 The respondents asserted at hearing that there were three safety rules while 
performing aerial work that would have applied: (1) Placing a minimum of two safety 
cones around the vehicle, (2) deploying a minimum of two wheel chocks to be placed 
against the tire of his truck, and (3) wearing a harness and lanyard that is attached to the 
bucket.  The ALJ determined that the first two rules would not have prevented the work 
injury and the respondents do not dispute this determination.  For purposes of appeal, the 
only safety rule at issue is the respondent employer’s rule to wear a harness and lanyard 
attached to the bucket.   

 The ALJ found that the respondents have a written safety rule on how to use a 
harness and lanyard in an aerial bucket.  The rule states that in performing aerial lift 
operations, a technician must wear a full body harness with a lanyard attached to the 
anchorage point.  The claimant admitted that he knew of this written safety rule at the 
time of his incident on May 16, 2013.  The respondent submitted Exhibit G into evidence 
which was a picture of the actual harness and lanyard that the claimant had with him at 
the time of the May 16, 2013, incident.  The ALJ further found that a harness with a 
lanyard properly anchored to a bucket is designed to prevent a line technician from 
hitting the ground if he were to ever fall out of the bucket.  If a technician is properly 
wearing the harness with the lanyard properly anchored to the bucket, and the line 
technician did fall out of the bucket, the lanyard is supposed to deploy with the pocket 
opening.  The actual harness and lanyard were not presented at hearing and it was 
unknown whether the equipment was fully functioning.   

 The ALJ credited the portion of Mr. Frevert’s testimony in which he testified that 
Exhibit G shows that the lanyard hook that should have been attached to the bucket was 
hooked back onto the harness and that the lanyard had not deployed during the claimant’s 
fall.  According to Mr. Frevert because the lanyard had not deployed, the claimant was 
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either not wearing his harness at the time he fell out of the bucket or the claimant was 
wearing the harness and had not properly anchored the lanyard to his bucket. This 
opinion was echoed by Ms. Neher, another employer witness.  The ALJ, however,  also 
found that the Exhibit G showed that parts of the harness had been clipped away and the 
ALJ concluded that the likely explanation for this was that destruction to portions of the 
harness were caused by the harness being cut off of the claimant after he fell.   

 Based on this evidence the ALJ concluded that it was more likely than not that the 
claimant was wearing the harness, given that it was cut off of him.  The ALJ also credited 
the claimant’s testimony and found that the most likely explanation was that the harness 
was either not sufficiently hooked to the connection in the bucket or the hook on the 
harness failed and the harness disconnected from the connection bucket.  The ALJ 
concluded that under either explanation the respondents failed to demonstrate that the 
claimant acted willfully and with deliberate intent.  The ALJ, therefore, denied the 
respondents’ request for a 50 percent reduction in compensation benefits.   

On review, the respondents argue that the ALJ’s finding that picture in Exhibit G 
showing the lanyard attached to the harness was an accurate depiction of the harness 
found at the work site is irreconcilable with her ultimate determination. Specifically, the 
respondents contend that the picture in Exhibit G compels the determination that the 
claimant did not even make an attempt to attach the lanyard to the bucket.  We are not 
persuaded the ALJ erred. 

Section 8-42-112(1), C.R.S., provides for a fifty percent reduction in benefits if 
the employee is injured due to a willful violation of a safety rule. The term "willful" 
connotes deliberate intent, but mere carelessness, negligence, forgetfulness, remissness or 
oversight does not satisfy the statutory standard. Bennett Properties Co. v. Industrial 
Commission, 165 Colo. 135, 437 P.2d 548 (1968).  The respondent bears the burden of 
proof to establish that the claimant's conduct was willful. Lori's Family Dining, Inc. v. 
Industrial Claim Appeals Office, 907 P.2d 715 (Colo. App. 1995). The question of 
whether the respondent carried the burden of proof was one of fact for determination by 
the ALJ. City of Las Animas v. Maupin, 804 P.2d 285 (Colo. App. 1990). Thus, we are 
required to uphold the ALJ's order if supported by substantial evidence in the record. 
Section 8-43-301(8), C.R.S. In applying this standard, we must defer to the ALJ's 
resolution of conflicts in the evidence, her credibility determinations, and the plausible 
inferences she drew from the evidence. Metro Moving & Storage Co. v. Gussert, 914 
P.2d 411 (Colo. App. 1995). 
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Substantial evidence is probative evidence which would warrant a reasonable 
belief in the existence of facts supporting a particular finding, without regard to the 
existence of contradictory testimony or contrary inferences. See F.R. Orr Construction v. 
Rinta, 717 P.2d 965 (Colo. App. 1985). This standard of review requires that we consider 
the evidence in a light most favorable to the prevailing party, and defer to the ALJ's 
resolution of conflicts in the evidence, credibility determinations and plausible inferences 
drawn from the record. Metro Moving and Storage Co. v. Gussert, supra. 

Here, substantial evidence supports the ALJ's determination that the respondents 
failed to satisfy the burden of proving the claimant willfully violated the respondent 
employer's safety rule. As mentioned above, the ALJ credited the claimant’s testimony of 
the incident.  The ALJ also found it significant that was a long-time employee and had a 
solid reputation as an employee who followed the rules and was committed to safety.  
Rather than inferring that the claimant’s actions were in any way willful, it was equally 
plausible that the claimant was merely negligent or careless.  Thus, it was appropriate for 
the ALJ to deny the request for the safety rule reduction under these circumstances.    The 
respondents point to evidence, which if credited, might permit a contrary result. This, 
however, does not allow us to grant appellate relief. Cordova v. Industrial Claim Appeals 
Office, 55 P.3d 186 (Colo. App. 2002)(the existence of evidence which, if credited, might 
support a contrary determination does not afford us grounds to grant appellate relief). It 
was for the ALJ to assess the evidence, and we decline the respondent's invitation to 
substitute our judgment for the ALJ's concerning the inferences to be drawn from the 
record. See May D & F v. Industrial Claim Appeals Office, 752 P.2d 589 (Colo. App. 
1988).  

Nor are we persuaded that Exhibit G mandates a different result.  The picture of 
the lanyard still attached to the harness was taken a day later back at the office. The 
picture does not compel the determination that the lanyard was attached to the harness 
when the claimant fell and it is just as likely that someone attached the lanyard back onto 
the harness after it was removed from the accident scene.  The respondents’ arguments 
notwithstanding, we find no inconsistency with the picture and the ALJ’s determination 
that the claimant did not willfully violate the safety rule.   

Nor are we persuaded by the respondents’ argument that the ALJ erred in not 
allowing a portion of Mr. Frevert’s testimony to come into evidence as an excited 
utterance exception to the hearsay rule.   The ALJ declined to allow Mr. Frevert to testify 
about his discussions with the driver who was driving the truck that caused the claimant 
to fall.  According to the offer of proof the driver told Mr. Frevert that after the claimant 
fell, the claimant got up and went to his truck to retrieve the harness and then went back 
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to the area where he landed.  April 14, 2016 Transcript at 122.  The ALJ sustained the 
claimant’s hearsay objection.  The respondents contend that the statement should have 
been allowed as an excited utterance.   An excited utterance is an exception to the general 
rule that hearsay evidence is inadmissible. An excited utterance is defined as a "statement 
relating to a startling event or condition made while the declarant was under the stress of 
excitement caused by the event or condition." CRE 803(2).  A hearsay statement is 
admissible as an excited utterance it can be shown that: (1) the occurrence or event was 
sufficiently startling to render inoperative the normal reflective thought processes of an 
observer; (2) the declarant's statement was a spontaneous reaction to the event; and (3) 
direct or circumstantial evidence supports an inference that the declarant had the 
opportunity to observe the startling event.   People v. King, 121 P.3d 234 (Colo. Ct. App. 
2005); People v. Martinez, 18 P.3d 831 (Colo. App. 2000).  An ALJ is afforded wide 
discretion in determining whether a statement is admissible under the excited utterance 
exception to the hearsay rule.  See Martinez, supra.  
 

We perceive no abuse of discretion in the ALJ’s determination to exclude the 
hearsay testimony.   Mr. Frevert did not talk to the driver for an additional two or three 
minutes after Mr. Frevert arrived at the scene and this was after the driver concluded his 
cell phone conversation to another party. This would have been eight to thirteen minutes 
after the claimant fell. In our view it was reasonable for the ALJ to conclude that the 
driver was not under the stress of excitement when he allegedly made the statement.   

 
Based on the foregoing circumstances, we conclude that the ALJ's findings of fact 

are supported by substantial evidence in the record, and the findings of fact support the 
order. Section 8-43-301(8), C.R.S. Consequently, we will not disturb the ALJ's order. 
 

IT IS THEREFORE ORDERED that the ALJ’s order dated September 19, 
2016, is affirmed.   

 
 

  INDUSTRIAL CLAIM APPEALS PANEL 
 

   
  Brandee DeFalco-Galvin 
   
  David G. Kroll 
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NOTICE 
 

 This order is FINAL unless you appeal it to the COLORADO COURT OF APPEALS.  
To do so, you must file a notice of appeal in that court, either by mail or in person, but it 
must be RECEIVED BY the court at the address shown below within twenty-one (21) 
calendar days of the mailing date of this order, as shown below. 

 
 A complete copy of this final order, including the mailing date shown, must be attached 

to the notice of appeal, and you must provide a copy of both the notice of appeal and the 
complete final order to the Colorado Court of Appeals.   

 
 You must also provide copies of the complete notice of appeal package to the Industrial 

Claim Appeals Office, the Attorney General’s Office (addresses shown below), and all 
other parties or their representative whose addresses are shown on the Certificate of 
Mailing on the next page. 

 
 In addition, the notice of appeal must include a certificate of service, which is a statement 

certifying when and how you provided these copies, showing the names and addresses of 
these parties and the date you mailed or otherwise delivered these copies to them. 

 
 An appeal to the Colorado Court of Appeals is based on the existing record before the 

Administrative Law Judge and the Industrial Claim Appeals Office, and the court will not 
consider documents and new factual statements that were not previously presented or 
new arguments that were not previously raised.   

 
 Forms are available for you to use in filing a notice of appeal and the certificate of 

service.  You may obtain these forms from the Colorado Court of Appeals online at its 
website, www.colorado.gov/cdle/CTAPPFORM or in person, or from the Industrial 
Claim Appeals Office.  Please note address changes as listed below. 

 
 The court encourages use of these forms.  Proper use of the forms will satisfy the 

procedural requirements of the Colorado Appellate Rules for appeals to the Colorado 
Court of Appeals.  For more information regarding an appeal, you may contact the 
Court of Appeals directly at 720-625-5150.  
 
Colorado Court of Appeals    Office of the Attorney General 
2 East 14th Avenue     State Services Section 
Denver, CO  80203     Ralph L. Carr Colorado Judicial Center 
       1300 Broadway 6th Floor 
Industrial Claim Appeals Office   Denver, CO  80203 
633 17th Street, Suite 200 
Denver, CO 80202 
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CERTIFICATE OF MAILING 
 
Copies of this order were mailed to the parties at the addresses shown below on 
 
             1/26/17        ______ by _____       TT        ________ . 
 
THE ELLIOTT LAW OFFICE, PC, Attn: MARK ELLIOTT, ESQ, 7884 RALSTON ROAD, 
ARVADA, CO, 80002 (For Claimant) 
DWORKIN CHAMBERS WILLIAMS YORK BENSON & EVANS, PC, Attn: GREGORY K 
CHAMBERS, ESQ, 3900 E MEXICO AVE, DENVER, CO, 80210 (For Respondents) 
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 W.C. No. 4-978-794-02 

 
IN THE MATTER OF THE CLAIM OF 
 
MARYELLEN ELIZABETH HAYES,  
 

Claimant, 
 
v.                    FINAL ORDER  
 
PAE HOLDING CORPORATION, 
 

Employer,  
and 
 
ACE AMERICAN INSURANCE  
COMPANY, 
 
   Insurer, 
   Respondents. 
 

The claimant seeks review of an order of Administrative Law Judge Cannici (ALJ) 
dated July 13, 2016, that denied her claim for medical and temporary disability benefits 
when the ALJ found the claimant’s shoulder condition did not arise out of and in the 
course of the claimant’s employment.  We affirm the order of the ALJ.  

 
The claimant worked for the employer as a fire sprinkler technician.  She was 

required to inspect and maintain the sprinkler systems in approximately 700 buildings at 
the Fort Carson military base.  The claimant testified at the February 23, 2016, hearing in 
the matter that she began noticing pain in her right shoulder in approximately August of 
2014. This occurred as she was engaged in employer led stretching exercises prior to 
beginning the day’s work. The claimant’s job required her to locate and access water 
flow valves controlling the various building sprinkler systems.  To do so, she needed to 
carry ladders in and out of buildings to allow her to reach the valves.  Many were in 
ceiling spaces which required work over her head.  She had to turn the valves on and off 
and she also used wrenches and cutting tools to repair sections of pipe. The claimant 
stated that this activity began causing her shoulder pain following the stretching incident.  
She sought medical attention in December, 2014.   An MRI of the right shoulder in 
February, 2015, revealed the claimant suffered from a rotator cuff tear.   

 
The claimant was given work restrictions which the employer accommodated.  

The respondents denied the compensability of the claim as being work related. Using her 
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own health insurance, the claimant underwent a surgical repair of the rotator cuff 
performed by Dr. Pak on December 9, 2015.   

 
The claimant obtained a medical report from Dr. Rook in which the doctor stated 

he believed the claimant’s repeated overhead work caused an aggravation of the 
claimant’s right shoulder injury.  Dr. Pak was shown video images of the various types of 
activities the claimant performed at work.  Dr. Pak indicated those activities could have 
aggravated the claimant’s rotator cuff difficulties but he was reluctant to state such an 
aggravation was probable.   

 
The respondents arranged for the claimant to be seen and evaluated by Dr. 

Klajnbart, an orthopedic surgeon.  Dr. Klajnbart noted the claimant had been previously 
diagnosed and treated for rheumatoid arthritis and for systemic lupus. The claimant had  
treated for these conditions for approximately 17 years.  Dr. Klajnbart  also observed that 
medical records showed the claimant had been treated for shoulder pain as long ago as 
2003. Dr. Klajnbart described how both arthritis and lupus are disorders of the 
autoimmune system.  They have the effect of attacking and corroding the body’s 
collection of joints. He stated the medical literature established an increase in rotator cuff 
arthroplasty among individuals suffering from arthritis or lupus.  Dr. Klajnbart disagreed 
with the theory that the type of work the claimant performed would cause or aggravate a 
rotator cuff tear.  Instead, the doctor testified the claimant’s condition was most likely the 
effects of lupus which degrades the tendons and ligaments within a body. The 
autoimmune nature of the disease process then compromises the soft tissues around 
joints, like shoulders, hips, knees and ankles. Dr. Klajnbart concluded the claimant would 
have developed a rotator cuff tear due to lupus, arthritis and the aging process regardless 
of whether she had worked on fire sprinkler systems.     

 
The ALJ found the analysis of Dr. Klajnbart persuasive.  The ALJ noted Dr. Rook 

had not made a careful review of the level of the claimant’s overhead work with the 
employer and that Dr. Pak was unable to conclude the duration of the claimant’s work 
was adequate to have had an effect on her rotator cuff injury.  The ALJ took 
administrative notice of the Medical Treatment Guidelines, Workers’ Compensation Rule 
of Procedure 17, exhibit 4 (c) (2), 7 Code Colo. Reg. 1101-3, pursuant to § 8-43-201 (3) 
C.R.S.  That Guideline summarized several limited work place studies and concluded that 
some specified periods of overhead work, of rapid continuous shoulder movement and 
movement featuring the use of force could be characterized as causative risk factors for 
labral shoulder tears.  However, the Guides also described the medical literature as 
lacking “multiple high quality studies” which precluded general conclusions as to 
causation and directed that each case be treated individually.  The ALJ compared the 
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evidence pertinent to the claimant’s job duties and concluded they did not meet the 
minimum threshold for force, repetition or duration described in the Guidelines to deem 
the duties as causative factors for her injury.   The ALJ found Dr. Klajnbart’s explanation 
of an injury due to the degenerative effects of arthritis, lupus and age to be the more 
compelling cause of the claimant’s injury.  The ALJ therefore, found the claimant’s right 
shoulder injury to be not compensable and denied her request for temporary disability 
and medical benefits.  

 
On appeal, the claimant argues the ALJ erred by ignoring substantial evidence that 

supported her claim for a compensable injury.  The respondents contend this is not the 
correct standard of review. Instead, they argue the ALJ’s findings are to be upheld if they 
are supported by substantial evidence regardless of the presence of contrary evidence.  

 
We agree with the contention of the respondents. Pursuant to §8-41-301(1) (c), 

C.R.S., a disability is compensable if it is shown that it was “proximately caused by an 
injury . . . arising out of and in the course of the employee’s employment.”   See also §8-
41-301(1) (b), C.R.S.  As pertinent here, the question of whether an injury "arises out of" 
employment is a factual question and is to be resolved by considering the totality of the 
circumstances.  Triad Painting Co. v. Blair, 812 P.2d 638, 643 (Colo. 1991).   “For an 
injury to arise out of employment, the claimant must show a causal connection between 
the employment and injury such that the injury has its origins in the employee’s work-
related functions and is sufficiently related to those functions to be considered part of the 
employment contract.”  Triad Painting Co. v. Blair, 812 P.2d 638, 641 (Colo. 1991)).  
Accordingly, we must uphold the ALJ’s determination of this issue if it is supported by 
substantial evidence in the record.  Section 8-43-301(8), C.R.S.; see Lori’s Family 
Dining, Inc. v. Industrial Claim Appeals Office, 907 P.2d 715 (Colo. App. 1995).   This 
standard of review requires us to defer to the ALJ’s credibility determinations, resolution 
of conflicts in the evidence, and plausible inferences drawn from the record.  Cordova v. 
Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002).      

 
We have reviewed the order and the record provided and we do not perceive 

reversible error.  Generally, the claimant bears the burden to establish that she sustained 
an injury that arises out of and in the course of the employee’s employment.  Section 8-
41-301(1) (b). The relative weight and credibility to be assigned competing expert 
medical opinions is the ALJ’s province as fact-finder.  Cordova v. Industrial Claim 
Appeals Office, 55 P.3d 186 (Colo. App. 2002).  As such, we may not substitute our 
judgment by reweighing the evidence in an attempt to reach a result that is different from 
that of the ALJ.  See Sullivan v. Industrial Claim Appeals Office, 796 P.2d 31, 32-33 
(Colo. App. 1990)(reviewing court is bound by resolution of conflicting evidence, 
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regardless of the existence of evidence which may have supported a contrary result); see 
also Rockwell International v. Turnbull, 802 P.2d 1182 (Colo. App. 1990).   To the extent 
the ALJ relied on the evidence provided by Dr. Klajnbart that the claimant suffered from 
autoimmune disorders, such as lupus and arthritis, which are known causes of shoulder 
joint deterioration, the ALJ’s determination is supported by substantial evidence in the 
record.  The ALJ’s decision to find evidence tending to support work causation as 
unpersuasive, is a reasonable conclusion for the ALJ to draw.   

 
The credibility attributed to expert medical opinion on the issue of causation is 

within the ALJ's province as fact-finder.  Cordova v. Industrial Claim Appeals Office, 55  
P.3d 186 (Colo. App. 2002).  Here, the ALJ credited the respondents’ experts and 
resolved the conflicts in the evidence in favor of the respondents and we perceive no 
basis on which to disturb his resolution.  Section 8-43-301(8), C.R.S.  We may not 
interfere with the ALJ's assessment of the probative value of the evidence.  See Eisnach 
v. Industrial Commission, 633 P.2d 502 (Colo. App. 1981).  Further, the claimant’s 
argument notwithstanding, the ALJ need not address every piece of evidence if the bases 
of the order are clear from the findings, as they are here, and evidence not addressed was 
presumably rejected as not persuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  Consequently, we perceive no error in the 
ALJ’s decision to find the claim not compensable and to deny the request for temporary 
disability and medical benefits.  
 

IT IS THEREFORE ORDERED that the ALJ’s order issued July 13, 2016, is 
affirmed .  

 
 

  INDUSTRIAL CLAIM APPEALS PANEL 
 

   
  David G. Kroll 
   
  Kris Sanko 
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NOTICE 
 

 This order is FINAL unless you appeal it to the COLORADO COURT OF APPEALS.  
To do so, you must file a notice of appeal in that court, either by mail or in person, but it 
must be RECEIVED BY the court at the address shown below within twenty-one (21) 
calendar days of the mailing date of this order, as shown below. 

 
 A complete copy of this final order, including the mailing date shown, must be attached 

to the notice of appeal, and you must provide a copy of both the notice of appeal and the 
complete final order to the Colorado Court of Appeals.   

 
 You must also provide copies of the complete notice of appeal package to the Industrial 

Claim Appeals Office, the Attorney General’s Office (addresses shown below), and all 
other parties or their representative whose addresses are shown on the Certificate of 
Mailing on the next page. 

 
 In addition, the notice of appeal must include a certificate of service, which is a statement 

certifying when and how you provided these copies, showing the names and addresses of 
these parties and the date you mailed or otherwise delivered these copies to them. 

 
 An appeal to the Colorado Court of Appeals is based on the existing record before the 

Administrative Law Judge and the Industrial Claim Appeals Office, and the court will not 
consider documents and new factual statements that were not previously presented or 
new arguments that were not previously raised.   

 
 Forms are available for you to use in filing a notice of appeal and the certificate of 

service.  You may obtain these forms from the Colorado Court of Appeals online at its 
website, www.colorado.gov/cdle/CTAPPFORM or in person, or from the Industrial 
Claim Appeals Office.  Please note address changes as listed below. 

 
 The court encourages use of these forms.  Proper use of the forms will satisfy the 

procedural requirements of the Colorado Appellate Rules for appeals to the Colorado 
Court of Appeals.  For more information regarding an appeal, you may contact the 
Court of Appeals directly at 720-625-5150.  
 
Colorado Court of Appeals    Office of the Attorney General 
2 East 14th Avenue     State Services Section 
Denver, CO  80203     Ralph L. Carr Colorado Judicial Center 
       1300 Broadway 6th Floor 
Industrial Claim Appeals Office   Denver, CO  80203 
633 17th Street, Suite 200 
Denver, CO 80202 
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CERTIFICATE OF MAILING 
 
Copies of this order were mailed to the parties at the addresses shown below on 
 
               1/25/17           ______ by _____       TT        ________ . 
 
MCDIVITT LAW FIRM PC, C/O: NICOLE B SMITH ESQ, 19 EAST CIMARRON, COLO 
SPRINGS, CO, 80903 (For Claimant) 
THOMAS POLLART & MILLER LLC, C/O: CHARLOTTE A VEAUX, 5700 SOUTH 
QUEBEC ST. STE. 200, GREENWOOD VILLAGE, CO, 80111 (For Respondents) 
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INDUSTRIAL CLAIM APPEALS OFFICE 

 
 W.C. No. 4-629-269-07 

 
IN THE MATTER OF THE CLAIM OF: 
 
BILL  ANDREGG,  
 

Claimant, 
 
v.                    FINAL ORDER  
 
ARCH COAL, INC., 
 

Employer,  
and 
 
INDEMNITY INSURANCE COMPANY  
OF NORTH AMERICA, 
 
   Insurer, 
   Respondents. 
 
 The respondents seek review of an order of Administrative Law Judge Sidanycz 
(ALJ) dated September 20, 2016, that ordered them liable for maintenance medical 
benefits.  We affirm. 
 
            This matter went to hearing on whether the claimant had proven that the ongoing 
maintenance medical treatment he receives of prescription Tramadol is reasonable and 
necessary to maintain him at maximum medical improvement (MMI).  After the hearing, 
the ALJ found that the claimant sustained an admitted injury to his lower back on 
September 27, 2004.  The claimant was placed at MMI on August 19, 2005.  The 
respondents filed a final admission of liability on April 11, 2006, admitting for general 
maintenance medical benefits. 
 
               Thereafter, in 2006, the claimant moved to California and the respondents 
agreed to transfer the claimant’s post-MMI care to Dr. Laurence Badgley.  Between 2006 
and 2013, Dr. Badgley prescribed various pain medications to the claimant, including 
Cymbalta, Lyrica, Oxycodone, and MS Contin.  The claimant had varying success with 
the effectiveness of these medications.  
 
               Dr. Badgley retired in September 2012, and Dr. Martin Kernberg became the 
claimant’s authorized treating physician.  Dr.  Kernberg prescribed several different pain 
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medications to the claimant, including Hydrocodone, Gabapentin, Lidoderm patches, and 
Tramadol.  
 
 The claimant admitted to a previous opioid dependence when he was taking 
Hydrocodone and MS Contin.  The claimant admitted he is aware of the possibility of 
becoming dependent on Tramadol. 
 
 The claimant attended an independent medical examination with Dr. McCranie on 
August 7, 2013.  Dr. McCranie opined that the claimant’s use of any opioid is not 
reasonable and necessary to maintain MMI.  She recommended that the claimant use a 
neurogenic pain medication such as Gabapentin.  
 
 Following the recommendation of Dr. McCranie, Dr. Kernberg prescribed 
Gabapentin to the claimant.  However, the Gabapentin has been ineffective in treating the 
claimant’s pain symptoms.  Consequently, in April 2016, Dr. Kernberg prescribed 
Tramadol to the claimant.  The respondents have denied the claimant’s prescriptions for 
Tramadol. 
 
 Crediting the claimant’s testimony and the medical reports and opinions of Dr. 
Kernberg over the contrary reports and opinions of Dr. McCranie, the ALJ determined 
that the claimant showed that his continued use of Tramadol is reasonable and necessary 
to maintain MMI.  The ALJ recognized the claimant’s admitted prior opioid dependence.  
However, she credited the claimant’s testimony that he is able to function with the use of 
Tramadol and his quality of life has improved since beginning its use.  She also credited 
his testimony that he feels “high all the time” when taking Oxycodone and feels “sick” 
when taking Gabapentin.  The ALJ therefore ordered the respondents liable to pay for the 
medications prescribed by Dr. Kernberg, including Tramadol.      
 
 The respondents have petitioned to review.  However, the respondents have not 
requested that a transcript of the hearing be prepared and, therefore, we must presume 
that the ALJ’s factual findings are supported by the record.  Nova v. Industrial Claim 
Appeals Office, 754 P.2d 800 (Colo. App. 1988).  On appeal, the respondents argue that 
due to the claimant’s opioid addiction issues, the requested Tramadol is not reasonable 
and necessary.  The respondents further argue that the ALJ’s order violates the language 
and spirt of The Medical Treatment Guidelines, W.C. Rule of Procedure 17, Code Colo. 
Reg 1101-3.  We perceive no reversible error.   
 
 The claimant has the burden of proof to establish entitlement to Grover medical 
benefits.  Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  In order to be 
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entitled to receive Grover medical benefits, the claimant must present, at the time 
permanent disability benefits are determined, substantial evidence that future medical 
treatment is or will be reasonably necessary to relieve the claimant from the effects of the 
injury or to prevent deterioration of the claimant's condition. See Hanna v. Print 
Expediters Inc., 77 P.3d 863 (Colo. App. 2003); Stollmeyer v. Industrial Claim Appeals 
Office, 916 P.2d 609 (Colo. App. 1995).  If medical benefits after MMI are awarded at 
the time permanent impairment is determined, then the issue is open for later adjudication 
of specific treatments.  At that subsequent point, it is the ALJ’s duty to determine that the 
requested treatment is causally related to the claimant’s industrial injury.  See Kroupa v. 
Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002). 
 
 The Guidelines are contained in W.C. Rule of Procedure 17, 7 Code Colo. Reg. 
1101-3, and provide that health care providers shall use the Guidelines adopted by the 
Director of the Division of Workers’ Compensation.  See §8-42-101, C.R.S. (medical 
treatment guidelines developed by Director shall be used by health care practitioners).  In 
Hall v. Industrial Claim Appeals Office, 74 P.3d 459 (Colo. App. 2003), the Colorado 
Court of Appeals noted that the Guidelines are to be used by health care practitioners 
when furnishing medical aid.  See §8-42-101(3)(b), C.R.S.  
 
 While the Guidelines are regarded as accepted professional standards for care 
under the Workers’ Compensation Act, it is well settled that they are not definitive.  See 
Hall v. Industrial Claim Appeals Office, supra; Jones v. T.T.C. Illinois, Inc., W.C. No. 4-
503-150 (May 5, 2006), aff’d Jones v. Industrial Claim Appeals Office No. 06CA1053 
(Colo. App. March 1, 2007)(NSOP)(it is appropriate for the ALJ to consider Guidelines 
on questions such as diagnosis, but the guidelines are not definitive).  For instance, an 
ALJ’s consideration of the Guidelines may include deviations from them where there is 
evidence justifying the deviations.  See Logiudice v. Siemans Westinghouse, W.C. No. 4-
665-873 (January 25, 2011).   
 
 Accordingly, §8-43-201, C.R.S. was amended effective July 1, 2014, by S.B. 14-
191 to add subsection (3) and to make explicit that when deciding whether certain 
medical treatment is reasonable, necessary and related “[t]he director or administrative 
law judge is not required to utilize the medical treatment guidelines as the sole basis for 
such determinations.”   
 
 Here, there is no express reference in the ALJ’s order to the Guidelines.  
Nevertheless, we are not persuaded there is any error in the ALJ’s determination to award 
the claimant the prescription medication of Tramadol.  In his medical reports, Dr. 
Kernberg noted that the claimant had a “good response to Tramadol.”  Ex. 1 at 14; see 
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also Ex. 1 at 21.  Additionally, the ALJ found that the claimant credibly testified that he 
is able to function with the use of Tramadol and his quality of life has improved since 
beginning the use of Tramadol.  As noted above, we must presume that these factual 
findings are supported by the record since the respondents have not requested that a 
transcript of the hearing be prepared.  Nova v. Industrial Claim Appeals Office, supra.  
To the extent the respondents have preserved their argument below that the ALJ’s order 
violates Rule 17 since the Guidelines do not generally recommend Tramadol for those 
with prior opioid addiction, we do not perceive any error.  W.C.R.P. 17, Ex. 1, p. 73.  As 
noted above, the Guidelines are not definitive.  See Hall v. Industrial Claim Appeals 
Office, supra; Jones v. T.T.C. Illinois, Inc., supra.  Further, it is apparent that the ALJ 
was satisfied by the opinions of Dr. Kernberg and the testimony of the claimant that the 
recommended Tramadol prescription was sufficiently indicated by medical standards to 
be found reasonable and necessary.  See Thomas v. Four Corners Health Care, W.C. No. 
4-484-220 (April 27, 2009)(noting ALJ not required to award or deny medical benefits 
based on the Guidelines).  Again, as explained above, an ALJ’s consideration of the 
Guidelines may include deviations from them where there is evidence justifying the 
deviations.  See Logiudice v. Siemans Westinghouse, supra.  Consequently, we disagree 
with the respondents’ contention that the ALJ erred when awarding medical benefits that 
did not coincide in all respects with the recommendations of the Guidelines.  

 
Instead, we must uphold the ALJ's factual determinations if supported by 

substantial evidence in the record.  Section 8-43-301(8), C.R.S.  Substantial evidence is 
that quantum of probative evidence which a rational fact finder would accept as adequate 
to support a conclusion without regard to the existence of conflicting evidence.  Metro 
Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  This standard of 
review is deferential and the scope of our review is exceedingly narrow.  Id.  Moreover, 
we may not substitute our judgment by reweighing the evidence in an attempt to reach 
inferences different from those the ALJ drew from the evidence.  See Rockwell Int'l. v. 
Turnbull, 802 P.2d 1182 (Colo. App. 1990)(ALJ, as fact finder, is charged with resolving 
conflicts in expert testimony). Further, it is the prerogative of the ALJ to credit one 
medical opinion to the exclusion of a contrary medical opinion, as was done here.  Dow 
Chemical Co. v. Industrial Claim Appeals Office, 843 P.2d 122 (Colo. App. 1992).  Since 
the ALJ’s order is supported by substantial evidence, we will not disturb it.  Section 8-43-
301(8), C.R.S.   

 
IT IS THEREFORE ORDERED that the ALJ’s order dated September 20, 

2016, is affirmed.  
 
 

39



BILL  ANDREGG 
W. C. No. 4-629-269-07 
Page 5 
 
  INDUSTRIAL CLAIM APPEALS PANEL 

 
  David G. Kroll 
   
  Kris Sanko 
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NOTICE 
 

 This order is FINAL unless you appeal it to the COLORADO COURT OF APPEALS.  
To do so, you must file a notice of appeal in that court, either by mail or in person, but it 
must be RECEIVED BY the court at the address shown below within twenty-one (21) 
calendar days of the mailing date of this order, as shown below. 

 
 A complete copy of this final order, including the mailing date shown, must be attached 

to the notice of appeal, and you must provide a copy of both the notice of appeal and the 
complete final order to the Colorado Court of Appeals.   

 
 You must also provide copies of the complete notice of appeal package to the Industrial 

Claim Appeals Office, the Attorney General’s Office (addresses shown below), and all 
other parties or their representative whose addresses are shown on the Certificate of 
Mailing on the next page. 

 
 In addition, the notice of appeal must include a certificate of service, which is a statement 

certifying when and how you provided these copies, showing the names and addresses of 
these parties and the date you mailed or otherwise delivered these copies to them. 

 
 An appeal to the Colorado Court of Appeals is based on the existing record before the 

Administrative Law Judge and the Industrial Claim Appeals Office, and the court will not 
consider documents and new factual statements that were not previously presented or 
new arguments that were not previously raised.   

 
 Forms are available for you to use in filing a notice of appeal and the certificate of 

service.  You may obtain these forms from the Colorado Court of Appeals online at its 
website, www.colorado.gov/cdle/CTAPPFORM or in person, or from the Industrial 
Claim Appeals Office.  Please note address changes as listed below. 

 
 The court encourages use of these forms.  Proper use of the forms will satisfy the 

procedural requirements of the Colorado Appellate Rules for appeals to the Colorado 
Court of Appeals.  For more information regarding an appeal, you may contact the 
Court of Appeals directly at 720-625-5150.  
 
Colorado Court of Appeals    Office of the Attorney General 
2 East 14th Avenue     State Services Section 
Denver, CO  80203     Ralph L. Carr Colorado Judicial Center 
       1300 Broadway 6th Floor 
Industrial Claim Appeals Office   Denver, CO  80203 
633 17th Street, Suite 200 
Denver, CO 80202 
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CERTIFICATE OF MAILING 
 
Copies of this order were mailed to the parties at the addresses shown below on 
 
                1/24/17            ______ by _____       TT        ________ . 
 
WITHERS SEIDMAN RICE & MUELLER PC, Attn: SEAN E P  GOODBODY, ESQ, 101 
SOUTH THIRD STREET SUITE 265, GRAND JUNCTION, CO, 81501 (For Claimant) 
TREECE ALFREY MUSAT, PC, Attn: JAMES B FAIRBANKS, ESQ, 633 17TH STREET 
SUITE 2200, DENVER, CO, 80202 (For Respondents) 
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INDUSTRIAL CLAIM APPEALS OFFICE 

 
 W.C. No. 4-933-753 

 
IN THE MATTER OF THE CLAIM OF: 
 
MARK  SMITH,  
 

Claimant, 
 
v.                    ORDER OF REMAND  
 
NPC INTERNATIONAL, 
 

Employer,  
and 
 
OLD REPUBLIC INSURANCE, 
 
   Insurer, 
   Respondents. 
 

The claimant and respondents seek review of an order of the Director of the 
Division of Workers’ Compensation dated June 30, 2016, that reduced the respondents’ 
subrogation lien by the amount of $3,775.84.  We agree that summary judgement should 
not have been granted on the issue of reducing the respondents’ lien and, therefore, set 
aside the Director’s order on this issue and remand the matter for hearing.  We affirm the 
order insofar as it denies the claimant’s request for summary judgment seeking a penalty 
under §8-41-203(4)(e), C.R.S. 

 
 This matter came before the Director upon the claimant’s motion for reduction of 
the respondents’ lien claim.  The Director found that the claimant was injured in a motor 
vehicle accident while working.  In addition to receiving workers’ compensation benefits, 
the claimant also sought recovery from the third-party tortfeasor.  The claimant’s motion 
asserted that the respondents’ lien of $18,879.19 should be reduced by reasonable 
attorney fees of 35 percent pursuant to §8-41-203(I)(e)(II), C.R.S., because the 
respondents failed to intervene within 90 days after receiving notice from the claimant 
that he would be commencing a lawsuit against the third-party tortfeasor. (The claimant’s 
motion also makes reference to a lien amount of $18,789.19, which was also referenced 
by the respondents in Exhibit E of the claimant’s motion.)  The claimant’s motion also 
alleged that the respondents failed to notify him that they were pursuing the lien from the 
third-party separately and, therefore, pursuant to §8-41-203(4)(e), C.R.S, the claimant 
was entitled to a reduction of $50 per day for 577 days totaling $28,850.00 thereby 
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cancelling out the respondents’ subrogation lien.  The respondents filed a response 
contending that the claimant’s motion and attached exhibits were hearsay and requested 
discovery and a hearing before an administrative law judge (ALJ). 
 
 The Director treated the claimant’s motion for reduction of the lien as a motion for 
summary judgment and denied the request for a hearing before an ALJ.  According to the 
order, the claimant sent the respondents a notice of intent to pursue recovery from a third-
party on August 25, 2015, and that once this notice was sent, the respondents were 
required to intervene in the third-party suit at some point prior to 90 days which was 
November 24, 2015.  The Director concluded that because the respondents failed to 
intervene by this date, the respondents’ lien should be reduced to reflect reasonable 
attorney fees paid by the claimant for recovery in this case.  The Director, however, 
found that although the claimant asserted that 35 percent was a reasonable attorney fee, 
the claimant failed to provide any information regarding the extent of litigation required 
prior to settlement of the claim or the amount of work performed by the attorney.  The 
Director instead found that because a “reasonable fee” in workers’ compensation is set 
out in statute as 20 percent of the contested benefits, this is the amount that should be 
used to determine a reasonable fee in this particular case.  Thus, the Director reduced the 
respondents’ lien by 20 percent of the lien or $3775.84. (This amount is 20 percent of 
$18,879.19.) 
 
 The Director also denied the claimant’s request for summary judgment of a $50 
per day reduction of the lien for an alleged violation of §8-41-203(4)(e), C.R.S.  The 
Director noted that the statute capped the penalty at 20 percent of the assigned interest so 
the most that the claimant could get under §8-41-203(4)(e), C.R.S. was an additional 
$3775.84.    The Director also determined the claimant failed to show that the 
respondents had actually made a demand upon the third-party without notifying the 
claimant.   
 
 Both parties appealed the order.  On appeal the claimant argues that the Director 
erred in his determination to limit the recovery of reasonable attorney fees to 20 percent, 
the Director also erred in his construction of §8-41-203(4)(e), C.R.S., and in his decision 
not to credit the evidence he supplied in support of the penalty.  The respondents argue 
that the Director erred in his application of §8-41-203, C.R.S. to award reasonable 
attorney fees.  We agree with the respondents that summary judgement should not have 
been granted on the issue of reducing the respondents’ lien.  We, however, perceive no 
error in the Director’s determination to deny summary judgment of the claimant’s request 
for a penalty under §8-41-203(4)(e), C.R.S., and affirm that portion of the order.    
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 Both the claimant and the respondents have attached documents to their briefs that 
were not submitted to the Director initially.  Our review is restricted to the record before 
the Director, and the exhibits and factual assertions made on appeal by the claimant and 
the respondents may not substitute for evidence which is not in the record. See City of 
Boulder v. Dinsmore, 902 P.2d 925 (Colo. App. 1995) (appellate review limited to the 
record before the ALJ); Voisinet v. Industrial Claim Appeals Office, 757 P.2d 171 (Colo. 
App. 1988).  We therefore cannot consider these documents on review.   
 

A. 
 
 To the extent that it does not conflict with the Workers’ Compensation Act or 
Rules of Procedure, C.R.C.P. 56 also applies in workers' compensation proceedings and 
allows summary judgment.  See Fera v. Industrial Claim Appeals Office, 169 P.3d 231 
(Colo. App. 2007); Morphew v. Ridge Crane Service, Inc., 902 P.2d 848 (Colo. App. 
1995); Nova v. Industrial Claim Appeals Office, 754 P.2d 800 (Colo. App. 1988) (the 
Colorado rules of civil procedure apply insofar as they are not inconsistent with the 
procedural or statutory provisions of the Act). Summary judgment is a drastic remedy and 
is not warranted unless the moving party demonstrates that it is entitled to judgment as a 
matter of law. Van Alstyne v. Housing Authority of Pueblo, 985 P.2d 97 (Colo. App. 
1999). And all doubts as to the existence of disputed facts must be resolved against the 
moving party, and the party against whom judgment is to be entered is entitled to all 
favorable inferences that may be drawn from the facts. Kaiser Foundation Health Plan v. 
Sharp, 741 P.2d 714 (Colo. App. 1987).  
 

In the context of summary judgment, we review the Director’s legal conclusions 
de novo. See A.C. Excavating v. Yacht Club II Homeowners Association, 114 P.3d 862 
(Colo. 2005).  However, pursuant to § 8-43-301(8), C.R.S., we have authority to set aside 
an order where the findings of fact are not sufficient to permit appellate review, conflicts 
in the evidence are not resolved, the findings of fact are not supported by the evidence, 
the findings of fact do not support the order, or the award or denial of benefits is not 
supported by applicable law. We conclude here that the findings of fact are not sufficient 
to permit appellate review and there appears to be disputed issues of material fact that 
have not been resolved.  We, therefore, remand the matter for hearing.   
 

A workers' compensation insurer has a right of subrogation against a third-party 
for all amounts the third-party pays to an injured employee for damages the third-party 
caused. Section 8-41-203(1)(b) and (c), C.R.S. Where a settlement is reached with the 
third-party tortfeasor, the insurer's subrogation interest extends to the settlement proceeds 
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that are allocated to the claimant’s economic damages.  Section 8-41-203(1)(d)(II), 
C.R.S.; Colorado Compensation Ins. Auth. v. Jorgensen, 992 P.2d 1156 (Colo. 2000).  

Additionally, pursuant to §8-41-203(2), C.R.S., "[a] compromise of any such 
cause of action by the employee. . . at an amount less than the compensation provided for 
by articles 40 to 47 of this title shall be made only . . . with the written approval of the 
person, association, corporation, or insurance carrier liable to pay the same. . . Failure to 
obtain such written approval shall entitle the party responsible for paying workers' 
compensation benefits to be reimbursed for all benefits paid from, and offset any future 
liability under articles 40 to 47 of this title against, the entire proceeds recovered without 
any credit for reasonable attorney fees and costs as provided in paragraph (e) of 
subsection (1) of this section." (emphasis added). 

  Section 8-41-203(2)(e)(II), C.R.S., provides, in pertinent part: 

 (II)  If the beneficiary of the assigned and subrogated cause of action elects 
to independently pursue such assigned cause of action, any recovery by 
such beneficiary shall not be reduced by any attorney fees and costs 
incurred by the employee. If the beneficiary of the assigned and subrogated 
cause of action elects to intervene within ninety days after receiving the 
notice required by paragraph (c) of subsection (4) of this section, any 
recovery by such beneficiary shall not be reduced by any attorney fees and 
costs incurred by the employee. If such beneficiary elects to intervene after 
the expiration of such ninety-day period, the court may reduce the 
beneficiary's recovery by a reasonable amount for any attorney fees and 
costs incurred by the employee after the end of such ninety-day period and 
before receiving notice that the beneficiary intends to intervene. (emphasis 
added).   

The amount of attorney fees assessed under this statute is left to the discretion of 
the Director.  The Director does not abuse his discretion unless the order is beyond the 
bounds of reason, as where it is unsupported by the law or contrary to the evidence.  See 
Pizza Hut v. Industrial Claim Appeals Office, 18 P.3d 867 (Colo. App. 2001).  From the 
limited findings here we are unable to determine whether the Director properly exercised 
his discretion in this matter. The Director rejected the claimant’s request to reduce the 
respondents’ lien by 35 percent for reasonable attorney fees finding that the claimant 
failed to provide a copy of the fee agreement with the attorney, or any indication of the 
work performed by the attorney to reach settlement in the third-party case.   The Director 
concluded that there was no way for the undersigned to determine if that amount was 
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reasonable.  The Director, however, went on to reduce the lien by 20 percent, presumably 
based on the statutory language in §8-43-403, C.R.S., which discusses the limits on fees 
in various circumstances in workers’ compensation cases.   From the limited evidence 
provided by the parties we are unable to determine whether the Director properly 
exercised his discretion in determining the “reasonableness” of the amount of attorney 
fees in this particular case.  As found by the Director, there was no fee agreement or 
breakdown of work performed by the attorney attached to the claimant’s motion and, 
therefore, nothing upon which to base a determination of “reasonableness.” 

 
  Moreover, we have no evidence supporting the Director’s finding that the 

settlement in the third-party case was finalized. Although there is a letter from the 
respondents’ attorney in the claimant’s Exhibit E discussing the possibility of a 
settlement, there are no settlement documents in the record on review and the claimant 
states in his brief that the settlement has not been finalized.  Claimant’s Brief in Support 
at 3.  Because the third-party settlement has not yet been finalized in this case, it is 
premature to determine the percentage of attorney fees that should be deducted. 
Consequently, summary judgment was not appropriate in view of the still outstanding 
disputed issues of material fact.   We, therefore, set aside the Director’s reduction of 
respondents’ lien and remand the matter for a hearing to address the disputed issues of 
material fact. Section 8-43-301(8), C.R.S.; see Moses v. Moses, 180 Colo. 397, 505 P.2d 
1302 (1973) (summary judgment should not be granted where there is the slightest doubt 
as to the facts); Jafay v. Board of County Comm'rs of Boulder County, 848 P.2d 892 
(Colo. 1993)(where reasonable persons could disagree on pertinent 
issue summary judgment is not appropriate). 
 

B. 

 The claimant’s arguments notwithstanding, we perceive no error in the Director’s 
determination that the claimant failed to prove in his motion for summary judgment that 
the respondents independently pursued the subrogation interest without notifying the 
claimant subjecting them to penalties under §8-41-203(4)(e), C.R.S. We note initially that 
we agree with the Director’s determination that the total amount of the penalty under this 
statute is limited to 20 percent of the assigned interest by the express language in §8-41-
203(4)(e), C.R.S.  (“in an amount not to exceed twenty percent of the total assigned 
interest”).  The claimant therefore, could only recover $3775.84 in penalties under this 
statute.   

The Director, however, rejected the claimant’s evidence attached to the motion in 
support of the penalty claim.   The claimant attached an email which the Director found 

47



MARK  SMITH 
W. C. No. 4-933-753 
Page 6 
 
appeared to be from the third-party insurer.  The email was addressed to the claimant and 
simply stated that the first notice of the lien from Gallagher Bassett was received on 
January 10, 2014, and the supporting documentation regarding the lien and request for 
payment was on October 31, 2014.  In the response to the claimant’s motion, the 
respondents contended that the exhibit attached to the claimant’s motion was hearsay and 
requested discovery and a hearing.   The Director found that the claimant did not 
establish foundation for this email or make any attempt to explain April Hill’s 
relationship to the claim.  In our view it was reasonable for the Director to conclude that 
the issue could not be decided as a matter of law and that there was indeed a disputed 
issue of material fact on this particular issue.  The Director, therefore, properly denied 
summary judgment.  Thus, we perceive no reversible error on this issue.  Section 8-43-
301(8), C.R.S.   

IT IS THEREFORE ORDERED that the Director’s order dated June 30, 2016, 
is set aside on the issue of reducing the respondents’ lien by reasonable attorney fees and 
remanded for hearing.  The order is affirmed insofar as it denied the request for summary 
judgment on the issue of the $50 per day penalty.      

 
 

  INDUSTRIAL CLAIM APPEALS PANEL 
 

   
  Brandee DeFalco-Galvin 
   
  Kris Sanko 
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CERTIFICATE OF MAILING 
 
Copies of this order were mailed to the parties at the addresses shown below on 
 
                  1/24/17                 ______ by _____       TT        ________ . 
 
BOVO LAW, LLC, Attn: TODD F BOVO, ESQ, 650 S CHERRY ST SUITE 1400, DENVER, 
CO, 80246 (For Claimant) 
RITSEMA & LYON, PC, Attn: MICHAEL PERALES, ESQ, 999 18TH STREET SUITE 3100, 
DENVER, CO, 80202 (For Respondents) 
DIVISION OF WORKERS COMPENSATION, Attn: DAVID GALLIVAN, 633 17TH ST 
SUITE 400, DENVER, CO, 80202 (Other Party) 
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INDUSTRIAL CLAIM APPEALS OFFICE 

 
 W.C. No. 4-997-495-01 

 
IN THE MATTER OF THE CLAIM OF 
 
AARON  MADALENA,  
 

Claimant, 
 
v.                    FINAL ORDER  
 
SUNTALK, 
 

Employer,  
and 
 
AIG c/o GALLAGHER BASSETT, 
 
   Insurer, 
   Respondents. 
 

The respondents seek review of a supplemental order of Administrative Law 
Judge Margot Jones (ALJ) dated November 21, 2016, that ordered the claim compensable 
and directed the respondents to pay for the claimant’s spine decompression surgery.  We 
affirm the decision of the ALJ. 

 
The respondents contend the decision of the ALJ which required they pay for 

surgery for the claimant’s low back injury is not supported by substantial evidence in the 
record.  It is argued the mechanism of injury described by the claimant is implausible as a 
cause for his injury.  Instead, the respondents assert the claimant’s back condition was 
caused by an intervening incidence of sneezing occurring after he had stopped working.  

 
The claimant worked for the respondent employer as a solar panel installer.  On 

October 12, 2015, the claimant testified that while on a ladder carrying a solar panel to a 
roof top, a gust of wind caught the panel and caused him to twist.  The claimant felt low 
back pain as a result but continued working without treatment.  On October 23, 2015, the 
claimant complained of severe low back pain while working on a pitched roof, squatting, 
and fastening lag bolts with a powered impact drill.  The claimant described unrelenting 
back pain which prevented him from working, sitting or walking. The claimant was seen 
at a Concentra clinic, provided pain medication and physical therapy.  Three weeks later, 
an MRI of the claimant’s spine was completed.  He was referred for a surgical consult 
with Dr. Castro.  Dr. Castro read the MRI as showing “an extremely large disc herniation 
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at L5-S1 centrally and right sided causing severe lateral recess encroachment, severe 
spinal canal compression.”   He recommended a decompression surgery at the L5-S1 
level.  

 
The respondents denied the compensability of the claimant’s back condition.  The 

respondents arranged for the claimant to be evaluated by Dr. Lesnak.  Dr. Lesnak 
concluded the claimant’s low back injury was not related to his work functions.  The 
doctor noted the claimant had a low back decompression surgery 20 years previously.  
The doctor also resolved that the claimant could not have developed a herniated disc on 
October 12 because such a large rupture would have prevented him from continuing to 
work.  Dr. Lesnak noted that a person working in a squatting position using a vibrating 
drill which weighed only a few pounds would not have sustained a herniated disc for 
those reasons.  Dr. Lesnak finally pointed to pain diagrams completed by the claimant 
between October 23 and November 11.  During that period the claimant always indicated 
in the diagrams pain radiating into his left leg and not his right.  Only on November 11, 
the day after his MRI, does the claimant first signify pain into his right leg. Dr. Lesnak 
testified this represents a change in the claimant’s condition documented by his physical 
therapist on November 10. The doctor explained that the physical therapist’s note entered 
on November 10 states the claimant sneezed that morning and now the claimant was 
reporting not only left leg symptoms but also a new onset of right leg symptoms. Dr. 
Lesnak believed the right sided disc herniation most likely occurred due to this sneeze on 
November 10 when the claimant was not working.  

 
The claimant scheduled an evaluation with Dr. Ryan.  Dr. Ryan came to the 

conclusion the claimant had a weakened back due to his long ago low back 
decompression surgery.  He felt the claimant sustained an injury on October 12 when the 
panel he was holding caused him to twist his back.  Dr. Ryan described how the 
claimant’s back, now compromised by these two incidents, suffered the disc herniation 
shown in the MRI on October 23 while the claimant was squatting and operating the 
impact drill.  He observed that the claimant had disc fibers damaged by his earlier 
surgery.  These fibers sustained further deterioration when his back was twisted on 
October 12.  The few remaining fibers were unable to restrain his L5-S1 disc on October 
23 as he was exposed to the vibrations of the impact drill while squatting on an incline 
from the pitched roof.  Dr. Ryan stated the migration of symptoms from the left side to 
include the right did not indicate the herniation of the disc was other than on the right 
side. It was described a natural progression of the claimant’s deteriorating back condition. 

 
The ALJ found more compelling the testimony of Dr. Ryan.  The ALJ also noted 

the report of Dr. Castro which stated the claimant’s mechanism of injury involving the 
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twisting of his back on the ladder was consistent with the claimant’s symptoms and his 
MRI depiction of the spine  The ALJ observed the claimant was unable to work as of 
October 23 and consistently complained of severe disabling back and leg pain since that 
day.  The ALJ deemed the reasoning of Dr. Ryan as to the cause of the claimant’s spine 
injury to be more plausible than that of Dr. Lesnak.  The ALJ concluded the claimant did 
suffer a back injury on October 12 when his back twisted in the wind.  The ALJ then also 
ruled the claimant sustained a second, more significant, injury on October 23 when his 
disc at L5-S1 became herniated while using the impact drill.   

 
On appeal, the respondents contend the ALJ’s decision is not supported by 

substantial evidence.  The respondents complain the ALJ did not distinguish between the 
three dates of injury involved, i.e. October 12, 23 and November 10, and that an event 
unrelated to work represented by the claimant’s sneezing on November 10 constitutes an 
efficient intervening cause of the injury which requires the spinal decompression surgery.   

 
A pre-existing condition "does not disqualify a claimant from receiving workers' 

compensation benefits." Duncan v. Industrial Claim Appeals Office,  107 P.3d 999, 1001 
(Colo. App. 2004). A claimant may be compensated if his or her employment 
"aggravates, accelerates, or combines with" a worker's pre-existing infirmity or disease 
"to produce the disability for which workers' compensation is sought." H&H Warehouse 
v. Vicory, 805 P.2d 1167, 1169 (Colo. App. 1990). Moreover, an otherwise compensable 
injury does not cease to arise out of a worker's employment simply because it is partially 
attributable to the worker's pre-existing condition. See Subsequent Injury Fund v. 
Thompson, 793 P.2d 576, 579 (Colo. 1990); Seifried v. Industrial Comm'n, 736 P.2d 
1262, 1263 (Colo. App. 1986) ("[I]f a disability were [ninety-five percent] attributable  to 
a pre-existing, but stable, condition and [five percent] attributable to an occupational 
injury, the resulting disability is still compensable if the injury has caused the dormant 
condition to become disabling.")     

 
Similarly, a subsequent event may also affect the determination of causation.  See 

Gauvin v. Microfilm & Imaging of Durango, W.C. No. 4-570-204 (February 1, 2008) 
(work at a subsequent employer found to represent an intervening cause and TTD 
benefits were denied); Kurtz v. King Soopers, W.C. No. 4-648-488 (March 20, 2008) 
(DIME decision of not at MMI overcome due to subsequent auto accident injury); Gail v. 
U.S. West Service Link, W.C. No. 3-957-994 (June 18, 1992) (a second back injury while 
lifting a child severed the causal connection to subsequent chiropractic treatment). 
Generally, the question of whether an injury is the result of an efficient intervening cause 
is a question of fact for determination by the ALJ. Owens v. Industrial Claim Appeals 
Office, 49 P.3d 1187 (Colo. App. 2002); see also University Park Care Center v. 
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Industrial Claim Appeals Office, 43 P.3d 637 (Colo. App. 2001).  Consequently, as noted 
above we must uphold the ALJ’s determination if supported by substantial evidence in 
the record.    

 
The claimant testified and denied that between October 23 and November 10 he 

complained solely of leg pain into the left leg and not the right. Tr. at 39-40. He stated  
“my right leg hurt, too.”  He explained that he indicated in the pain diagram of November 
12 that pain was present in the right leg because it had become “extreme.”  The same 
diagram pointed to pain in both legs.  He was explicit that he complained of right leg pain 
prior to November 10.   

 
The respondents point to the November 10, 2015, record entry by the physical 

therapist pertinent to the claimant’s sneeze on that day.  This is also the evidence Dr. 
Lesnak relied upon to conclude the claimant actually herniated his disc on November 10.  
However, that note does not contain the information attributed to it. The entry states: 

 
Patient Status: No change in back or leg pain, sitting and 
standing remains very painful.  He sneezed today and now 
has pain into L leg as well as R.  
(Ex. I, pg. 224)(Tr. at 40).  

 
The entry states there is ‘no change’ in leg pain.  It also says the sneeze caused 

pain into the ‘left’ leg, as well as the ‘right.’  A fair reading suggests the claimant did 
indeed have previous pain in the right leg and the sneeze led to matching pain in the left.  
As evidence that the claimant suffered a disc herniation on November 10 due to a sneeze, 
this statement is very equivocal and requires some speculation in order to serve as 
documentation of a subsequent injury. 

 
 Dr. Ryan testified the earlier back surgery along with the October 12 twisting of 

the back and the October 23 exposure to vibration while bent over with the impact drill 
led him to expect those events were the cause of the disc herniation. Tr. at 53. He testified 
he would not expect a sneeze to have caused the ruptured disc.  Tr. at 73.  

 
To prove causation, it is not necessary to establish that the industrial injury was 

the sole cause of the need for treatment. Rather, it is sufficient if the injury is a 
"significant" cause of the need for treatment in the sense that there is a direct relationship 
between the precipitating event and the need for treatment. Reynolds v. U.S. Airways, 
Inc, W. C. Nos. 4-352-256, 4-391-859, 4-521-484 (May 20, 2003). Thus, if the industrial 
injury aggravates or accelerates a preexisting condition so as to cause a need for 

53



AARON  MADALENA 
W. C. No. 4-997-495-01 
Page 5 
 
treatment, the treatment is compensable. Joslins Dry Goods Co. v. Industrial Claim 
Appeals Office, 21 P.3d 866 (Colo. App. 2001);  H & H Warehouse v. Vicory, 805 P.2d 
1167 (Colo. App. 1986); Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 
1986).  

 
It is the claimant's burden to prove a causal relationship between the industrial 

injury and the medical condition for which he seeks benefits. Snyder v. Industrial Claim 
Appeals Office, 942 P. 2d 1337 (Colo. App. 1997).  The question of whether an industrial 
injury is the cause of a subsequent need for medical treatment is largely one of fact for 
determination by the ALJ. City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  
Consequently, we must uphold the ALJ's order if supported by substantial evidence in the 
record. § 8-43-301(8), C.R.S. In this regard, it was the prerogative of the ALJ to assess 
the weight and credibility of the medical testimony offered on the issue of causation.  
Rockwell International v. Turnbull, 802 P. 2d 1182 (Colo. App. 1990). This standard of 
review requires us to defer to the ALJ’s credibility determinations, resolution of conflicts 
in the evidence, and plausible inferences drawn from the record.  Cordova v. Industrial 
Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002).      

 
The testimony of the claimant that he consistently reported leg pain in both his left 

and right sides beginning on October 23, 2015, along with the expert medical testimony 
of Dr. Ryan and a reasonable reading of the report of Dr. Castro represents substantial 
evidence to support the ALJ’s findings and conclusions that the claimant suffered a 
ruptured disc in his low back on October 23 while at work for the employer. The physical 
therapist’s treatment note of November 10, 2015, does not require a finding to the 
contrary.  That entry, in fact, could reasonably be read to support the findings of the ALJ.  

 
Here, the ALJ credited the claimant’s expert and resolved the conflicts in the 

evidence in favor of the claimant and we perceive no basis on which to disturb her 
resolution.  Section 8-43-301(8), C.R.S.  We may not interfere with the ALJ's assessment 
of the probative value of the evidence.  See Eisnach v. Industrial Commission, 633 P.2d 
502 (Colo. App. 1981).  Consequently, we perceive no error in the ALJ’s decision to find 
the claim  compensable and to authorize the request for decompression surgery.    
 

IT IS THEREFORE ORDERED that the ALJ’s supplemental order issued 
November 21, 2016,  is affirmed.  
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  INDUSTRIAL CLAIM APPEALS PANEL 

 
   
  David G. Kroll 
   
  Brandee DeFalco-Galvin 
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NOTICE 
 

 This order is FINAL unless you appeal it to the COLORADO COURT OF APPEALS.  
To do so, you must file a notice of appeal in that court, either by mail or in person, but it 
must be RECEIVED BY the court at the address shown below within twenty-one (21) 
calendar days of the mailing date of this order, as shown below. 

 
 A complete copy of this final order, including the mailing date shown, must be attached 

to the notice of appeal, and you must provide a copy of both the notice of appeal and the 
complete final order to the Colorado Court of Appeals.   

 
 You must also provide copies of the complete notice of appeal package to the Industrial 

Claim Appeals Office, the Attorney General’s Office (addresses shown below), and all 
other parties or their representative whose addresses are shown on the Certificate of 
Mailing on the next page. 

 
 In addition, the notice of appeal must include a certificate of service, which is a statement 

certifying when and how you provided these copies, showing the names and addresses of 
these parties and the date you mailed or otherwise delivered these copies to them. 

 
 An appeal to the Colorado Court of Appeals is based on the existing record before the 

Administrative Law Judge and the Industrial Claim Appeals Office, and the court will not 
consider documents and new factual statements that were not previously presented or 
new arguments that were not previously raised.   

 
 Forms are available for you to use in filing a notice of appeal and the certificate of 

service.  You may obtain these forms from the Colorado Court of Appeals online at its 
website, www.colorado.gov/cdle/CTAPPFORM or in person, or from the Industrial 
Claim Appeals Office.  Please note address changes as listed below. 

 
 The court encourages use of these forms.  Proper use of the forms will satisfy the 

procedural requirements of the Colorado Appellate Rules for appeals to the Colorado 
Court of Appeals.  For more information regarding an appeal, you may contact the 
Court of Appeals directly at 720-625-5150.  
 
Colorado Court of Appeals    Office of the Attorney General 
2 East 14th Avenue     State Services Section 
Denver, CO  80203     Ralph L. Carr Colorado Judicial Center 
       1300 Broadway 6th Floor 
Industrial Claim Appeals Office   Denver, CO  80203 
633 17th Street, Suite 200 
Denver, CO 80202 
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CERTIFICATE OF MAILING 
 
Copies of this order were mailed to the parties at the addresses shown below on 
 
                 2/3/17                  ______ by _____       TT        ________ . 
 
ELEY LAW FIRM, Attn: CLIFFORD E ELEY, ESQ, 2000 S COLORADO BLVD NO 2-740, 
DENVER, CO, 80222 (For Claimant) 
HALL & EVANS LLC, Attn: MEGAN E COULTER, ESQ, C/O: RACHEL E YEATES, ESQ, 
1001 SEVENTEENTH ST SUITE 300, DENVER, CO, 80202 (For Respondents) 
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INDUSTRIAL CLAIM APPEALS OFFICE 

 
 W.C. No. 4-974-821-01 

 
IN THE MATTER OF THE CLAIM OF 
 
MYRA  MONTOYA,  
 

Claimant, 
 
v.                    FINAL ORDER  
 
ETHAN ALLEN RETAIL, INC., 
 

Employer,  
and 
 
TRAVELERS INDEMNITY COMPANY, 
 
   Insurer, 
   Respondents. 
 

The respondents seek review of an order of Administrative Law Judge Nemechek 
(ALJ) dated August 15, 2016, that determined the claimant overcame the impairment 
rating of the Division Independent Medical Examination (DIME) physician, awarded 
additional permanent partial disability benefits, and determined that the claimant was 
entitled to temporary partial disability benefits.  We affirm the ALJ’s determination 
concerning the DIME and permanent impairment rating. We reverse the order insofar as 
it awarded temporary partial disability benefits. 

 
This matter went to hearing on the issues of the claimant overcoming the DIME 

physician’s permanent impairment rating and the claimant’s entitlement to temporary 
partial disability benefits from December 31, 2014, through September 2, 2015.  The 
issue of respondents recouping a claimed overpayment was also listed as an issue for 
hearing.  After hearing the ALJ entered factual findings that for purposes of review can 
be summarized as follows. The claimant sustained an admitted injury on December 30, 
2014, while working as an interior designer for the employer.  On this date the claimant 
was assisting a customer at the store and stepped over a two foot long piece of flooring, 
lost her balance and twisted her body.  The claimant did not fall but twisted her ankle, 
leg, neck, back and shoulders.   

 
The claimant was examined by Dr. Peterson on December 31, 2014.  The claimant 

reported pain in her left foot, ankle, neck and back.  Dr. Peterson ordered physical 
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therapy and prescribed medications.  Dr. Peterson also released the claimant back to 
regular duty as of December 31, 2014.  Physical therapy records indicate that the 
claimant received treatment for her cervical spine, trapezius and ankle and foot during the 
course of her physical therapy.   

 
The claimant continued treatment and various medical reports indicated that the 

claimant continued to have soreness in her neck, back and shoulder and was diagnosed 
with a trapezius strain and cervical strain.  The claimant was also referred to massage 
therapy.   

 
A May 2015 medical report from Physician Assistant Cavendar indicated that the 

claimant was reporting deep ache sensations in the thoracic area of the back and bilateral 
shoulders. Continued massage therapy was recommended.  In July of 2015, Dr. Larimore 
noted that the claimant reported pain in her upper and mid back.  Dr. Larimore 
documented that there were limitations in the range of motion of the claimant’s upper 
back and tenderness at T1-6.  Dr. Larimore’s assessment was chronic neck and back pain, 
history of trapezius strain, bilateral arm pain and degenerative disc disease.  The claimant 
was referred to Dr. Hattem to take over treatment. 

 
The claimant continued to receive physical therapy, medical massage and dry 

needling.  Records from Medical Massage of the Rockies reflected that the claimant 
reported symptoms in her neck, shoulder and back and decreased range of motion was 
noted in the thoracic spine. The records further showed that the claimant had treatment 
for these areas.    

 
The claimant was placed at maximum medical improvement (MMI) on September 

3, 2015 after being evaluated by Dr. Hattem.  Dr. Hattem diagnosed upper back and neck 
pain and concluded that the claimant did not sustain any permanent impairment as a 
result of her injury.  The insurer filed a final admission of liability on September 22, 
2015, based upon Dr. Hattem’s report.   

 
The claimant requested a DIME which was performed by Dr. Sharma.  The DIME 

concluded that the claimant sustained a 12 percent whole person impairment for the 
cervical spine.  The DIME physician stated that although the claimant’s thoracic spine 
was mildly tender he did not feel that this was significant enough to cause an impairment 
and, therefore, he did not rate the spine.  The ALJ found that there is no indication from 
the record that Dr. Sharma performed the dual inclinometer measurements on the 
claimant’s thoracic spine.  Dr. Sharma did not explain why the claimant did not receive 
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an impairment rating for the shoulder area.  The insurer filed a final admission of liability 
consistent with Dr. Sharma’s report on February 3, 2016.   

 
The claimant was also evaluated by Dr. Rook.  According to Dr. Rook the DIME 

physician did not perform the DIME properly.  Specifically, the DIME physician failed to 
provide a rating for the claimant’s thoracic spine despite the fact that the claimant had 
pain complaints and had received treatment for this area.  Dr. Rook assigned an 18 
percent whole person rating which included a 13 percent impairment to the cervical spine 
and a six percent impairment to the thoracic spine.  The ALJ found Dr. Rook’s opinion 
on the thoracic spine credible and persuasive.  Based on these facts the ALJ determined 
that the claimant overcame the DIME physician’s opinion on impairment for the thoracic 
spine and awarded the claimant an additional six percent in permanent impairment. 
 

A. 
 
On appeal of this issue the respondents contend that the ALJ’s order contains 

contradictory statements indicating that the ALJ may have applied the incorrect burden of 
proof to find that the claimant overcome the DIME.  The respondents further contend that 
even if the ALJ properly applied the clear and convincing evidence standard, the ALJ 
erred in finding that the DIME physician’s report had been overcome based on a 
difference of opinion by Dr. Rook.  We are not persuaded the ALJ committed reversible 
error on this issue.   

Section 8-42-107(8)(c), C.R.S, provides that the DIME physician's finding of 
medical impairment is binding unless overcome by clear and convincing evidence. "Clear 
and convincing" evidence has been defined as evidence which demonstrates that it is 
"highly probable" the DIME physician's rating is incorrect. Qual-Med, Inc., v. Industrial 
Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998); Metro Moving & Storage Co. v. 
Gussert, 914 P.2d 411 (Colo. App. 1995).  The question whether the claimant has 
overcome the DIME by clear and convincing evidence is one of fact for the ALJ's 
determination.  Id. This is true despite the elevated standard of proof required to 
overcome a DIME. Therefore, the standard of review remains whether the ALJ's findings 
of fact are supported by substantial evidence in the record. Id.; §8-43-301(8), C.R.S. 
Substantial evidence is that quantum of probative evidence which a rational fact finder 
would accept as adequate to support a conclusion without regard to the existence of 
conflicting evidence. Id. This standard of review is deferential and the scope of our 
review is "exceedingly narrow." Id. 

 The respondents’ arguments notwithstanding, the ALJ’s order indicates that he 
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applied the correct burden of proof here.  The respondents point to the ALJ’s finding of 
fact stating that “it is more probable than not that [the DIME physician] erroneously 
failed to assign a medical impairment rating for her thoracic spine.” (ALJ Order at 9 ¶ 
37).  However, in the conclusions of law, the ALJ correctly cites to the applicable case 
law and applies the enhanced burden of proof to reach his conclusions.  ALJ Order at 10-
11.   See George v. Industrial Commission, 720 P.2d 624 (Colo. App. 1986) (ALJ not 
held to a crystalline standard). 

 The ALJ credited the opinion of Dr. Rook in conjunction with the medical records 
referencing the claimant’s pain complaints and treatment the claimant received for her 
thoracic spine.  The ALJ also relied on portions of the AMA Guides as additional support 
for the conclusion that the DIME physician erred in failing to provide a permanent 
impairment rating for the thoracic spine.  These findings are supported by evidence in the 
record and constitute substantial evidence supporting the ALJ's determination. Therefore, 
we perceive no reversible error in the ALJ's determination that the claimant has overcome 
the DIME physician’s failure to provide a rating for the thoracic spine by clear and 
convincing evidence. Consequently we have no basis to disturb this portion of the order 
on appeal.   

B. 

We do however, agree with the respondents that the ALJ’s determination to award 
temporary partial disability benefits is a misapplication of the relevant law and we 
therefore reverse this portion of the order.  

 The ALJ found that the claimant was released to regular duty by Dr. Peterson the 
day after her injury on December 31, 2014.  The ALJ further found that the claimant was 
not under any medical work restrictions while she was treating for her injury.  Although 
the claimant testified that she received some help with some of the physical tasks 
required by her job, the ALJ found that there was no evidence that the claimant was 
unable to perform her job duties.  ALJ Order at 14.  The claimant testified that there were 
times she had to leave work to attend medical appointments and that she lost income 
because she could not assist customers when she was away from the store. The claimant 
contacted the adjuster for the insurer to inquire about receiving compensation for earn 
lost commission earnings.   The adjuster sent an email to the claimant on February 26, 
2015 stating that beginning December 31, 2014, temporary partial disability benefits 
would be paid for the claimant’s lost income related to the time missed by the claimant 
for appointments. The ALJ found that the claimant experienced a loss of earnings in 
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commissions for this time period totaling $24,847.22 which occurred while the claimant 
was actively treating for her injury.   

 When the insurer filed the first final admission of liability on September 22, 2015, 
a new adjuster took over the claim and the respondents took the position that there was an 
overpayment in the amount of $15,058.20 based on the fact that the claimant was not 
taken off work by a physician.  The new adjuster testified that she determined the 
payment of temporary partial disability was a mistake because the claimant was returned 
to full duty after her injury. 

 The ALJ concluded that the claimant was entitled to receive temporary partial 
disability benefits because she had a loss of earnings in commissions directly caused by 
her industrial injury. The ALJ  found that the claimant was entitled to temporary partial 
disability benefits even though she was released to return to work by an attending 
physician.  The ALJ reasoned that unlike the provisions for terminating temporary total 
disability in §8-42-105(3)(c), C.R.S., the provisions governing temporary partial 
disability in §8-42-106 do not provide for terminating temporary partial disability 
benefits with a release to return to regular employment.   The ALJ found that the claimant 
was able to perform the duties of her employment but was nonetheless entitled to 
temporary partial disability benefits because she sustained a loss of earnings due to 
missed opportunities to earn commissions when she went to medical appointments.  The 
ALJ therefore concluded that the claimant is entitled to temporary partial disability 
benefits from December 31, 2014 through June 29, 2015.   

 The claimant also argued that she was owed additional temporary partial disability 
from June 14, 2015, through September 3, 2015. The ALJ found that the claimant 
provided no explanation to support her contention and ordered the parties to confer 
regarding the amount owed for this period.   

 On appeal the respondents contend that the ALJ erred in awarding temporary 
partial disability benefits because there was no evidence that the claimant was under a 
“disability” as a result of her injury.  We agree that temporary partial disability benefits 
should not have been awarded here.   

Section 8-42-106, C.R.S. provides “[i]n case of temporary partial disability, the 
employee shall receive sixty-six and two-thirds percent of the difference between the 
claimant’s average weekly wage at the time of the injury and the claimant’s average 
weekly wage during the continuance of the temporary partial disability, not to exceed a 
maximum of ninety-one percent of the state average weekly wage per week.” The panel 
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has previously stated that §8-42-106, C.R.S. does not purport to determine when a 
claimant is temporarily partially "disabled," but only the method by which temporary 
partial disability benefits are calculated. Morgan v. Bear Coal Company, W.C. No. 3-
105-057 (December 1, 1995); Schemmerling v. Pioneer Centers, Inc., W.C. No. 4-124-
462 (July 26, 1993). 

A claimant's entitlement to temporary disability benefits is dependent on proof that 
the claimant has suffered a "disability" as a result of an industrial injury, and that the 
"disability" has caused an actual wage loss. Section 8-42-103(1) C.R.S. PDM Molding, 
Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995); McKinley v. Bronco Billy's, 903 P.2d 1239 
(Colo. App. 1995) (regular employment did not require driving, so medical restriction 
from driving did not preclude claimant from performing regular employment).  It is well-
settled that the term "disability," as used in workers' compensation cases, connotes two 
elements. The first is "medical incapacity" evidenced by loss or impairment of bodily 
function. The second is temporary loss of wage earning capacity, which is evidenced by 
the claimant's inability to perform his or her prior regular employment. Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999). This element of "disability" may be evidenced by 
showing a complete inability to work, or by physical restrictions, which impair the 
claimant's ability effectively to perform the duties of his or her regular job. See Ortiz v. 
Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998). Whether the claimant has 
proved disability, including proof that the injury has impaired the ability to perform the 
pre-injury employment, is a factual question for the ALJ and is not dependent on medical 
restrictions. Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997). Where the wage 
loss is total, the claimant is entitled to temporary total disability benefits, and where the 
wage loss is less than total, the claimant is entitled to temporary partial disability benefits. 
University Park Holiday Inn v. Brien, 868 P.2d 1164 (Colo. App. 1994).  

The panel has also previously held that because §8-42-105, C.R.S. and §8-42-106, 
C.R.S. both compensate for an actual loss of wages due to a "temporary" disability, we 
must construe §8-42-105(3), C.R.S. and §8-42-106, C.R.S. to be harmonious and 
consistent. See Christie v. Coors Transportation Co., 933 P.2d 1330 (Colo. 1997); see 
also Nogueda v. Varsity Contractors, W.C. No. 4-209-382 (January 31, 1998); Ramirez 
v. Wal-Mart Stores, W.C. No. 4-689-381 (August 24, 2007).  Under § 8-42-105(3)(c), 
C.R.S., the attending physician's opinion of the claimant's ability to perform the duties of 
her regular employment is dispositive of whether the claimant has a continuing 
"disability." Popke v. Industrial Claim Appeals Office, 944 P.2d 677 (Colo. App. 1997); 
Lymburn v. Symbios Logic, supra; Burns v. Robinson Dairy, Inc., 911 P.2d 661 (Colo. 
App. 1995). It would be inconsistent to hold that the claimant's physical ability to 
perform her regular employment is sufficient to terminate the claimant's "disability" for 
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purposes of temporary total disability benefits, but not sufficient to terminate the 
claimant's "disability" for purposes of awarding temporary partial disability benefits. See 
Nogueda v. Varsity Contractors, supra; Ramirez v. Wal-Mart Stores, supra.  The panel 
has therefore determined that the term "disability," as used in §8-42-106, C.R.S. as 
contemplating that the "continuance" of a "temporary partial disability" ends when the 
claimant's attending physician releases the claimant to return to regular employment.   Id. 

 Additionally, Workers Compensation Rule of Procedure 6-1(a)(A)(2) provides 
that an insurer may terminate temporary disability with a medical report from the 
authorized treating physician who has provided the primary care, stating the claimant is 
able to return to regular employment.  The Rule does not distinguish between terminating 
temporary total disability benefits and temporary partial disability benefits.   

 In any event, because the attending physician’s release to return to work was prior 
to the commencement of temporary disability benefits, the release is not necessarily 
dispositive of the issue of the claimant’s entitlement to temporary disability.   Archuletta 
v. Industrial Claim Appeals Office, 381 P.3d 374 (Colo. App. 2016)(under the plain 
meaning of the statute, a medical return to work order that predates the commencement 
of TTD benefits cannot trigger the benefits cessation provisions of § 8-42-105(3) because 
there are no benefits in place to "continue until" one of the listed circumstances 
occurs.)   The issue here rather is whether the claimant established her entitlement to 
temporary disability by showing that she was disabled.  Id.    

 
There is no dispute in this case that the claimant was released to regular duty on 

December 31, 2014, by the attending physician and there have never been any medical 
restrictions to prevent the claimant from doing her job.   The ALJ further found that the 
injury did not impair the claimant’s ability to perform the duties of her employment.  
Consequently, the claimant failed to establish that she was disabled.  The fact that the 
claimant experienced a wage loss because she was required to attend medical 
appointments due to her injury does not establish “disability.” Rather, proof of a 
disability, as that term is defined by case law, is a prerequisite to payment of temporary 
disability benefits under § 8-42-103(1). Cf. McKinley v. Bronco Billy's, supra; Davis v. 
the Energy Office, W.C. No. 4-508-831 (January 13, 2003).  Because the claimant was 
not able to establish this prerequisite, she was not entitled to temporary disability 
benefits.  We, therefore, reverse the ALJ’s award of temporary partial disability benefits.   
 

IT IS THEREFORE ORDERED that the ALJ’s order dated August 15, 2016, is 
affirmed as to the award of permanent impairment and reversed on the award of 
temporary partial disability.   
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  INDUSTRIAL CLAIM APPEALS PANEL 
 

   
  Brandee DeFalco-Galvin 
   
  Kris Sanko 
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NOTICE 
 

 This order is FINAL unless you appeal it to the COLORADO COURT OF APPEALS.  
To do so, you must file a notice of appeal in that court, either by mail or in person, but it 
must be RECEIVED BY the court at the address shown below within twenty-one (21) 
calendar days of the mailing date of this order, as shown below. 

 
 A complete copy of this final order, including the mailing date shown, must be attached 

to the notice of appeal, and you must provide a copy of both the notice of appeal and the 
complete final order to the Colorado Court of Appeals.   

 
 You must also provide copies of the complete notice of appeal package to the Industrial 

Claim Appeals Office, the Attorney General’s Office (addresses shown below), and all 
other parties or their representative whose addresses are shown on the Certificate of 
Mailing on the next page. 

 
 In addition, the notice of appeal must include a certificate of service, which is a statement 

certifying when and how you provided these copies, showing the names and addresses of 
these parties and the date you mailed or otherwise delivered these copies to them. 

 
 An appeal to the Colorado Court of Appeals is based on the existing record before the 

Administrative Law Judge and the Industrial Claim Appeals Office, and the court will not 
consider documents and new factual statements that were not previously presented or 
new arguments that were not previously raised.   

 
 Forms are available for you to use in filing a notice of appeal and the certificate of 

service.  You may obtain these forms from the Colorado Court of Appeals online at its 
website, www.colorado.gov/cdle/CTAPPFORM or in person, or from the Industrial 
Claim Appeals Office.  Please note address changes as listed below. 

 
 The court encourages use of these forms.  Proper use of the forms will satisfy the 

procedural requirements of the Colorado Appellate Rules for appeals to the Colorado 
Court of Appeals.  For more information regarding an appeal, you may contact the 
Court of Appeals directly at 720-625-5150.  
 
Colorado Court of Appeals    Office of the Attorney General 
2 East 14th Avenue     State Services Section 
Denver, CO  80203     Ralph L. Carr Colorado Judicial Center 
       1300 Broadway 6th Floor 
Industrial Claim Appeals Office   Denver, CO  80203 
633 17th Street, Suite 200 
Denver, CO 80202 
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CERTIFICATE OF MAILING 
 
Copies of this order were mailed to the parties at the addresses shown below on 
 
               2/2/17                    ______ by _____       TT        ________ . 
 
MCDIVITT LAW FIRM, Attn: AARON S KENNEDY ESQ, 19 EAST CIMARRON STREET, 
COLO SPRINGS, CO, 80903 (For Claimant) 
RAY LEGO & ASSOCIATES, Attn: GREGORY W PLANK ESQ, C/O: MICHAEL J 
BUCHANAN ESQ, 6060 S WILLOW DRIVE STE 100, GREENWOOD VILLAGE, CO, 
80111 (For Respondents) 
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INDUSTRIAL CLAIM APPEALS OFFICE 

 
 W.C. No. 4-141-210-04 

 
IN THE MATTER OF THE CLAIM OF: 
 
PATRICIA  WILLIS,  
 

Claimant, 
 
v.                    FINAL ORDER  
 
QWEST CORPORATION d/b/a  
CENTURYLINK, 
 

Employer,  
and 
 
SEDGWICK CLAIM MANAGEMENT  
SERVICES, INC., 
 
   Insurer, 
   Respondents. 

 
 
This corrected order is issued pursuant to §8-43-302, C.R.S., concerning the 

authority of the Industrial Claim Appeals Panel to issue a corrected order within 30 days 
after entry of an order to correct any clerical errors.  The correction amends the certificate 
of mailing.  The Order originally issued in this case on January 20, 2017, is otherwise 
unchanged.   

 
The respondents seek review of a corrected order of Administrative Law Judge 

Broniak (ALJ) dated September 14, 2016, that ordered them liable for “ongoing 
maintenance medical benefits, including but not limited to, Oxycontin, Percocet, 
Methocarbamol, and Cymbalta, Trazadone and Senakot/Senna.”  We affirm. 

 
On February 17, 1993, ALJ Gandy found that the claimant sustained an 

occupational disease to her low back.  Thereafter, on July 15, 1996, ALJ Gandy found the 
claimant permanently and totally disabled as a result of the occupational disease.  He 
entered a general award of future medical benefits, ordering the respondents liable to pay 
for the claimant’s future medical expenses arising out of her compensable injury pursuant 
to Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  Ex. 1 at 5. 

 

68



PATRICIA  WILLIS 
W. C. No. 4-141-210-04 
Page 2 
 

Thereafter, the respondents filed an amended application for hearing, specifically 
requesting “a judicial determination as to what treatment Claimant is currently receiving 
from her authorized physicians (sic) is reasonable and necessary and related to the 
injury.”  Based on the application for hearing, the comments made by counsel during the 
hearing, the evidence presented at the hearing, and the post-hearing position statements 
filed by the parties, ALJ Broniak found that the issues to be determined by her order were 
“whether the Claimant has proven that continued Oxycontin, Percocet, Methocarbamol, 
Cymbalta, Protonix, and Gabapentin are reasonable, necessary, and related to her 
workers’ compensation claim.”  ALJ Broniak also decided whether the claimant had 
proven that continued Trazadone and Senakot/Senna were reasonable, necessary, and 
related to her workers’ compensation claim as well. 

 
ALJ Broniak found that in 1982, the claimant had surgery under her workers’ 

compensation claim that consisted of a posterior lumbar interbody fusion with 
instrumentation done at L4-5 and L5-S1.  The claimant still has hardware in her lumbar 
spine.  The claimant continues to experience low back pain that sometimes radiates up to 
her neck.  She also experiences bilateral leg pain and groin pain.  The claimant also 
experiences spasms in her low back and upper back about two to three times per week.  
Her average pain level is 7 out of 10 with medications. 

 
Dr. Ribnik has been the claimant’s authorized treating physician (ATP) for 

approximately 18 years.  Dr. Ribnik manages the claimant’s prescription medications, 
and as of the date of the hearing, prescribed the following medications to the claimant:  
Oxycontin, Percocet, Methocarbamol, Cymbalta, Protonix, Gabapentin, Trazadone, and 
Senakot/Senna.  Dr. Ribnik described the claimant’s symptoms as predominantly back 
pain, pain in her hips, and pain in her lower extremities, with the pain greater in her right 
rather than left lower extremity.  Dr. Ribnik associates all of the claimant’s symptoms 
with her work injury.  Dr. Ribnik also indicated that the claimant suffers from depression 
and anxiety due to her work injury.  He explained that the claimant suffers from sleep 
issues due to difficulties with finding a comfortable position because of pain.  He 
prescribes Trazadone for sleep.  He also prescribes Oxycontin and Percocet for the 
claimant’s pain.  Dr. Ribnik prescribes Methocarbamol to alleviate the spasms the 
claimant experiences.  Dr. Ribnik testified the claimant’s chronic low back pain triggers 
muscle spasms.  Dr. Ribnik prescribes Cymbalta for depression, and Protonix to relieve 
symptoms of acid reflux.  Dr. Ribnik prescribed Senakot/Senna for narcotic related 
constipation. 

  
Crediting Dr. Ribnik’s opinions concerning the claimant’s pain generator, the ALJ 

ultimately determined that the claimant had proven entitlement to ongoing pain 
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medications.  She found that the claimant’s ongoing back pain continues to be related to 
her work injury.  She found that the claimant had proven she continues to experience pain 
that is relieved with Oxycontin and Percocet.  ALJ Broniak essentially found the 
Methocarbamol alleviates the spasms the claimant experiences from her low back pain.  
She therefore ruled that the claimant had proven that Methocarbamol is reasonable, 
necessary, and related to her work injury.  ALJ Broniak also found that the respondents’ 
medical expert, Dr. Bisgard, conceded that Cymbalta would be appropriate if the 
claimant were entitled to maintenance medications. She therefore ordered that the 
claimant was entitled to continued prescriptions for Cymbalta.  She also found that the 
respondents did not seriously dispute the claimant’s prescriptions for Trazadone or 
Senakot/Senna.  ALJ Broniak also found, however, that the claimant did not prove that 
Protonix was related to her work injury or that Gabapentin was reasonable, necessary, or 
related to her work injury.  The ALJ therefore ordered in pertinent part as follows: 

 
1. Claimant is entitled to ongoing maintenance medical benefits, 
including but not limited to, Oxycontin, Percocet, Methocarbamol and 
Cymbalta, Trazadone and Senakot/Senna.  (emphasis in original)     
 
The respondents subsequently filed their petition to review.  The respondents are 

not appealing the ALJ’s determination that the claimant is entitled to ongoing 
medications as identified in ALJ Broniak’s order above.  Rather, they have appealed only 
that portion of the ALJ Broniak’s order that states “including but not limited to. . . .”  
They argue that in her order, ALJ Broniak stated that the only issues to be determined by 
her decision were whether the Claimant had proven that continued Oxycontin, Percocet, 
Methocarbamol, Cymbalta, Protonix, Gabapentin, Tranzadone, and Senakot/Senna were 
reasonable, necessary, and related to her workers’ compensation claim.  They argue that 
the particular phrase “including but not limited to” creates a potential situation in which 
an authorized treating physician could recommend, in the future, additional medical 
treatment not addressed by ALJ Broniak’s order that they would be obligated to 
authorize.  We are not persuaded there is any reversible error in ALJ Broniak’s corrected 
order.      

 
The claimant has the burden of proof to establish entitlement to Grover medical 

benefits. Grover v. Industrial Commission, supra.  In order to be entitled to receive 
Grover medical benefits, the claimant must present, at the time permanent disability 
benefits are determined, substantial evidence that future medical treatment is or will be 
reasonably necessary to relieve the claimant from the effects of the injury or to prevent 
deterioration of the claimant's condition.  See Hanna v. Print Expediters Inc., 77 P.3d 863 
(Colo. App. 2003); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609 (Colo. 
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App. 1995).  The question of whether the claimant met the burden of proof to establish an 
entitlement to ongoing medical benefits is one of fact for determination by the ALJ.  
Holly Nursing Care Center v. Industrial Claim Appeals Office, 992 P.2d 701 (Colo. App. 
1999). 

 
In ALJ Gandy’s original 1996 order, the claimant received a general award of 

maintenance medical benefits pursuant to Grover.  It is well settled that an award of 
Grover medical benefits is general in nature and is subject to the respondents’ subsequent 
right to challenge the particular treatment prescribed or recommended by the ATP.  Thus, 
in Hanna, the Colorado Court of Appeals held that once the claimant establishes the 
probability of a need for future treatment, the claimant is entitled to a general award of 
future medical benefits, subject to the employer’s right to contest compensability, 
reasonableness, or necessity.  See also Snyder v. Industrial Claim Appeals Office, 942 
P.2d 1337 (Colo. App. 1997)(concerning general admission of liability for medical 
benefits); Williams v. Industrial Commission, 723 P.2d 749 (Colo. App. 1986).  This 
principle recognizes that even though an admission is filed or an order is entered 
awarding maintenance medical benefits, the claimant bears the burden of proof to 
establish the right to specific medical benefits. Grover v. Industrial Commission, supra.  
Additionally, because an award of post-MMI medical benefits is general in nature, it does 
not constitute an award of specific medical benefits.  Rather, the respondents always 
remain free to challenge the cause of the need for continuing treatment and the 
reasonableness and necessity of specific treatments.  Hanna v. Print Expediters Inc., 
supra.  Thus, the general award of Grover medical benefits does not preclude their denial 
of liability for specific medical benefits on grounds it is not reasonably necessary or is 
not causally related to the industrial injury.  Id.; Grover v. Industrial Commission, supra.   

 
Here, the ALJ was persuaded that the claimant proved a causal connection 

between the industrial injury and the need for certain medications.  Therefore, there was 
no error, and it is not alleged on appeal that the ALJ erred, in ordering the respondents 
liable for the claimant’s specific ongoing medical prescriptions.  To the extent the ALJ 
also added in her order the particular language “including but not limited to,” we are 
unable to say, as urged by the respondents, that there is any error.  The “including but not 
limited to” language is consistent with the general award of maintenance medical benefits 
previously ordered by ALJ Gandy in 1996.  This language in ALJ Broniak’s order simply 
reaffirmed the general award of maintenance benefits already ordered, but she also 
ordered the respondents liable for specific medications.  As argued by the claimant, there 
is nothing in ALJ Broniak’s order which requires the respondents to authorize other 
forms of post-MMI treatment.  Rather, as noted above, the respondents always remain 
free to challenge the cause of the need for continuing treatment and the reasonableness 
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and necessity of specific treatments. Hanna v. Print Expediters Inc., supra; Grover v. 
Industrial Commission, supra.  Accordingly, we will not disturb ALJ Broniak’s order on 
these grounds.   

 
IT IS THEREFORE ORDERED that the ALJ’s corrected order dated September 

14, 2016, is affirmed.  
 
 

  INDUSTRIAL CLAIM APPEALS PANEL 
 

   
  Brandee DeFalco-Galvin 
   
  Kris Sanko 
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NOTICE 
 

 This order is FINAL unless you appeal it to the COLORADO COURT OF APPEALS.  
To do so, you must file a notice of appeal in that court, either by mail or in person, but it 
must be RECEIVED BY the court at the address shown below within twenty-one (21) 
calendar days of the mailing date of this order, as shown below. 

 
 A complete copy of this final order, including the mailing date shown, must be attached 

to the notice of appeal, and you must provide a copy of both the notice of appeal and the 
complete final order to the Colorado Court of Appeals.   

 
 You must also provide copies of the complete notice of appeal package to the Industrial 

Claim Appeals Office, the Attorney General’s Office (addresses shown below), and all 
other parties or their representative whose addresses are shown on the Certificate of 
Mailing on the next page. 

 
 In addition, the notice of appeal must include a certificate of service, which is a statement 

certifying when and how you provided these copies, showing the names and addresses of 
these parties and the date you mailed or otherwise delivered these copies to them. 

 
 An appeal to the Colorado Court of Appeals is based on the existing record before the 

Administrative Law Judge and the Industrial Claim Appeals Office, and the court will not 
consider documents and new factual statements that were not previously presented or 
new arguments that were not previously raised.   

 
 Forms are available for you to use in filing a notice of appeal and the certificate of 

service.  You may obtain these forms from the Colorado Court of Appeals online at its 
website, www.colorado.gov/cdle/CTAPPFORM or in person, or from the Industrial 
Claim Appeals Office.  Please note address changes as listed below. 

 
 The court encourages use of these forms.  Proper use of the forms will satisfy the 

procedural requirements of the Colorado Appellate Rules for appeals to the Colorado 
Court of Appeals.  For more information regarding an appeal, you may contact the 
Court of Appeals directly at 720-625-5150.  
 
Colorado Court of Appeals    Office of the Attorney General 
2 East 14th Avenue     State Services Section 
Denver, CO  80203     Ralph L. Carr Colorado Judicial Center 
       1300 Broadway 6th Floor 
Industrial Claim Appeals Office   Denver, CO  80203 
633 17th Street, Suite 200 
Denver, CO 80202 
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CERTIFICATE OF MAILING 
 
Copies of this order were mailed to the parties at the addresses shown below on 
 
                  2/3/17                    ______ by _____       TT        ________ . 
 
BUSCH LAW OFFICES, Attn: W.M. BUSCH JR, ESQ, 903 NORTH CLEVELAND SUITE A, 
LOVELAND, CO, 80537 (For Claimant) 
DWORKIN CHAMBERS WILLIAMS YORK BENSON & EVANS PC, Attn: GREGORY K 
CHAMBERS, ESQ, 3900 E MEXICO AVE SUITE 1300, DENVER, CO, 80210 (For 
Respondents) 
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 W.C. No. 4-893-631-06 

 
IN THE MATTER OF THE CLAIM OF: 
 
LEAH  TURNER,  
 

Claimant, 
 
v.                    FINAL ORDER  
 
CHIPOTLE MEXICAN GRILL, 
 

Employer,  
and 
 
AMERICAN ZURICH INSURANCE  
COMPANY, 
 
   Insurer, 
   Respondents. 
 
 The respondents and the claimant seek review of an order of Administrative Law 
Judge Cannici (ALJ) dated September 23, 2016, that determined the claimant did not 
waive her right to contest the 24-month Division-sponsored independent medical 
examination (DIME), that determined the claimant did not demonstrate the respondents 
failed to comply with §8-42-107(8)(b)(II)(B), C.R.S., and that determined the claimant 
did not overcome the opinions of the 24-month DIME physician on maximum medical 
improvement (MMI) and permanent impairment.  We affirm. 
 
 This matter previously was before us.  We remanded the matter to the ALJ to enter 
findings on whether the claimant waived her right to contest the validity of the 24-month 
DIME under §8-42-107(8)(b)(II)(A)-(D), C.R.S.  We specifically ordered the ALJ to 
enter findings on whether the claimant waived the right to object to the validity of the 24-
month DIME by failing to object to it prior to undergoing it.  Additionally, we also held 
that to the extent the ALJ determined the claimant did not waive her right to contest the 
validity of the 24-month DIME under §8-42-107(8)(b)(II)(A)-(D), C.R.S., then it was 
necessary for him to also address the respondents’ contention that the claimant failed to 
present any evidence that they did not comply with the requirements set forth in §8-42-
107(8)(b)(II)(B), C.R.S.   
 
 After remand, the ALJ entered his order finding that the claimant had suffered 
admitted industrial injuries on May 9, 2012.  The respondents filed a General Admission 
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of Liability on August 14, 2012, admitting for temporary total disability (TTD) benefits 
beginning on July 16, 2012.   
  
 On July 24, 2014, the respondents filed a Notice and Proposal to Select a Division 
Independent Medical Examiner.  However, on July 28, 2014, the respondents filed a 
Notice of Failed IME Negotiation.  Shortly thereafter, the respondents filed an 
Application for a 24-Month DIME.  The Application specified the claimant’s left 
shoulder as the body part to be addressed.  The respondents listed MMI and impairment 
rating as issues to be considered at the DIME. 
 
 The claimant underwent the 24-month DIME with Dr. Beatty on October 20, 
2014.  Dr. Beatty determined that the claimant had reached MMI on June 15, 2012, for 
her left shoulder and cervical spine injuries.  He assigned a 16% whole person 
impairment rating. 
 
 Dr. Beatty thereafter reviewed extensive video surveillance and medical records of 
the claimant.  He subsequently issued a supplemental report opining that the claimant 
reached MMI on June 15, 2012, with a 0% whole person impairment rating. 
 
 On February 13, 2015, the respondents filed a Final Admission of Liability 
consistent with Dr. Beatty’s supplemental report determining that the claimant reached 
MMI on June 15, 2012, with a 0% whole person impairment rating.  Since Dr. Beatty’s 
MMI date preceded the first TTD payment, the respondents asserted an overpayment of 
all TTD benefits from July 16, 2012, and continuing for a total of $97,641.12. 
 
 On March 11, 2015, which was almost five months after undergoing the 24-month 
DIME, the claimant filed an application for hearing, specifically noting that she was 
seeking to strike the DIME because of the respondents’ “failure to follow procedures set 
forth in C.R.S. §8-42-107(8)(b)(II)(A-D).” 
 
 During the ensuing hearing on June 30, 2015, the parties did not present any 
witnesses.  Rather, the parties agreed to submit the case to the ALJ based solely on their 
exhibits and position statements.  
 
            The ALJ ultimately entered his order finding that the claimant did not waive her 
right to contest the validity of the October 20, 2014, 24-month DIME performed by Dr. 
Beatty.  He specifically found that although the claimant did not object to various 
pleadings prior to undergoing the 24-month DIME, she nevertheless filed an Application 
for Hearing on March 11, 2015, seeking to strike the DIME because of the respondents’ 
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alleged failure to follow procedures set forth in §8-42-107(8)(b)(II)(A)-(D), C.R.S.  He 
therefore concluded that this conduct reflects that the claimant did not unequivocally 
express an intent to abandon her right to challenge the 24-month DIME based on the 
respondents’ failure to comply with §8-42-107(8)(b)(II)(A)-(D), C.R.S.  The ALJ also 
found that the claimant did not demonstrate that the respondents failed to comply with 
§8-42-107(8)(b)(II)(B), C.R.S.  He specifically found that the claimant did not present 
any documentary evidence or testimony indicating that the respondents failed to submit a 
written request to an authorized treating physician (ATP) inquiring whether the claimant 
had reached MMI.  The ALJ further found that the claimant had not produced 
unmistakable evidence demonstrating that Dr. Beatty’s MMI or impairment 
determinations were incorrect.  Consequently, he concluded the claimant reached MMI 
on June 15, 2012, with a 0% permanent impairment rating as a result of her industrial 
injury.  The ALJ therefore ruled that the respondents established that they are entitled to 
recover an overpayment of TTD benefits from the claimant in the amount of $97,641.12.  
In a supplemental order dated October 14, 2016, the ALJ denied the respondents’ request 
to correct his prior order to reflect repayment terms of the overpayment amount.  The 
ALJ specifically ruled that there was no evidence presented about repayment terms 
during the hearing and, therefore, any order addressing such terms would be premature. 
 
             Both the respondents and the claimant have appealed the ALJ’s order. 
 

I.                 The Respondents’ Appeal 
 
             The respondents have raised only one argument on appeal.  They argue the ALJ 
erred in failing to make any findings regarding the terms of the claimant’s repayment of 
the overpayment amount.1  
 
            Pursuant to §8-43-301(8), C.R.S., we have authority to set aside an ALJ's order 
only where the findings of fact are not sufficient to permit appellate review, conflicts in 
the evidence are not resolved, the findings of fact are not supported by the evidence, the 
findings of fact do not support the order, or the award or denial of benefits is not 
supported by applicable law.   
  

                                                 
1 The respondents have not appealed the ALJ’s order which found the claimant did not 
waive the right to object to the propriety of the 24-month DIME on the grounds that the 
respondents did not satisfy the requirements of §8-42-107(8)(b)(II)(A)-(D), C.R.S.  Since 
the respondents did not raise this issue on appeal, we will not address whether the ALJ’s 
order on this issue amounts to reversible error.   
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Section 8-42-113.5(1)(c), C.R.S. provides that the insurer is authorized to seek an 
order for repayment of an overpayment and ALJs are expressly granted authority in §8-
43-207(q), C.R.S., to conduct hearings to "[r]equire repayment of overpayments."  Here, 
however, the ALJ found, with record support, that during the hearing, there was no 
evidence presented about repayment terms of the overpayment amount.  Indeed, in his 
order the ALJ reserved all issues not specifically addressed.  Because the ALJ’s order 
contemplates the possibility of future litigation concerning the repayment terms of the 
overpayment, it is not currently final and reviewable on this issue.  See Bestway Concrete 
v. Industrial Claim Appeals Office, 984 P.2d 680 (Colo. App. 1999)(a final order is one 
which finally disposes of the issue presented).  Consequently, we will not disturb the 
ALJ’s order on this ground.  
 
 Based on our holding above, we will not address the claimant’s arguments 
regarding the issue of repayment terms. 
 

II.  The Claimant’s Appeal 
 
            The claimant contends that the ALJ applied an incorrect burden of proof under 
§8-42-107(8)(b)(II)(B), C.R.S.  She asserts that if she were required to produce testimony 
or evidence that the respondents did not request, in writing, that an ATP address MMI, 
then this is overly burdensome.  The claimant contends that the plain language of the 
statute sets for the requirements to be met by the requesting party.  She essentially 
contends that since she demonstrated a prima facie case that the respondents did not meet 
one of the explicit sections of the statute, then the burden shifted to the respondents to 
provide a letter sent to the ATP.  She further argues that for the claimant to prove this did 
not occur, she would be required to incur the cost of deposing each and every ATP when 
all the respondents would be required to do is produce a letter sent to a specific doctor.  
We perceive no reversible error in the ALJ’s order. 
 
            Section 8-42-107(8)(b)(II), C.R.S. specifically provides as follows: 
 

(II)  If either party disputes a determination by an authorized treating 
physician on the question of whether the injured worker has or has not 
reached maximum medical improvement, an independent medical examiner 
may be selected in accordance with section 8-42-107.2; except that, if an 
authorized treating physician has not determined that the employee has 
reached maximum medical improvement, the employer or insurer may only 
request the selection of an independent medical examiner if all of the 
following conditions are met: 
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(A)  At least twenty-four months have passed since the date of injury; 
 
(B)  A party has requested in writing that an authorized treating physician 
determine whether the employee has reached maximum medical 
improvement; 
 
(C)  Such authorized treating physician has not determined that the 
employee has reached maximum medical improvement; and 
 
(D)  A physician other than such authorized treating physician has 
determined that the employee has reached maximum medical improvement.  
(emphasis added) 

 
 Here, we disagree with the claimant’s contention that the ALJ applied an incorrect 
burden of proof or an overly burdensome standard of proof.  In his order, the ALJ 
correctly recognized that the respondents had the burden to demonstrate that they 
satisfied the requirements of §8-42-107(8)(b)(II), C.R.S. before seeking a 24-month 
DIME.  During the hearing, the respondents admitted, as an exhibit, their 24-month 
DIME application.  In this DIME application, it specifically states as follows: 
 

This form must be submitted to the Division and all parties by the 
requesting party when the statutory conditions for requesting a “24-
Month” independent medical examination have been met.  (emphasis in 
original)  Ex. I at 298. 

 
We presume the ALJ implicitly credited the 24-month DIME application as 
demonstrating the respondents’ compliance with the requirements of §8-42-
107(8)(b)(II)(B), C.R.S.  As such, the burden then shifted to the claimant to show the 
respondents’ non-compliance under §8-42-107(8)(b)(II)(B), C.R.S.  However, as found 
by the ALJ, in the exhibits submitted by the claimant, there is no evidence supporting the 
claimant’s argument that the respondents failed to comply with §8-42-107(8)(b)(II)(B), 
C.R.S.  Rather, the claimant only submitted the following documents as exhibits:  a copy 
of §8-42-107(8)(b)(II)(A)-(D), C.R.S., a copy of Meza v. Industrial Claim Appeals 
Office, 303 P.3d 158 (Colo. App. 2013), the claimant’s application for hearing, the 
respondents’ response to the application, an email from the claimant’s supervisor to the 
claimant about returning to work, and a handwritten note by the 24-month DIME 
physician regarding the claimant’s MMI date and 0% permanent impairment rating.  
None of these exhibits, however, implicitly or explicitly address whether the respondents 
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requested, in writing, that an ATP address MMI.  There is, for example, no discovery 
specifically inquiring whether the respondents requested, in writing, that an ATP 
determine whether the claimant had reached MMI, or any affidavits confirming or 
denying such.2  Thus, the claimant’s argument notwithstanding, since the ALJ did not 
apply an incorrect burden of proof or an overly burdensome standard of proof regarding 
§8-42-107(8)(b)(II)(A)-(D), C.R.S., we will not disturb his order on this ground.  Section 
8-43-301(8), C.R.S.  
 
 IT IS THEREFORE ORDERED that the ALJ’s order dated September 23, 
2016, is affirmed.  

 
 

  INDUSTRIAL CLAIM APPEALS PANEL 
 

   
  Brandee DeFalco-Galvin 
   
  Kris Sanko 
   
   

 
 
 
 
 
 
 

                                                 
2 After the hearing was closed, the claimant filed a “Motion for Enlargement of Evidence 
to Introduce Discovery Responses.”  The ALJ, however, summarily denied the claimant’s 
Motion on July 20, 2015.    The claimant does not raise this as an issue on appeal and we 
do not address it here. 
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NOTICE 
 

 This order is FINAL unless you appeal it to the COLORADO COURT OF APPEALS.  
To do so, you must file a notice of appeal in that court, either by mail or in person, but it 
must be RECEIVED BY the court at the address shown below within twenty-one (21) 
calendar days of the mailing date of this order, as shown below. 

 
 A complete copy of this final order, including the mailing date shown, must be attached 

to the notice of appeal, and you must provide a copy of both the notice of appeal and the 
complete final order to the Colorado Court of Appeals.   

 
 You must also provide copies of the complete notice of appeal package to the Industrial 

Claim Appeals Office, the Attorney General’s Office (addresses shown below), and all 
other parties or their representative whose addresses are shown on the Certificate of 
Mailing on the next page. 

 
 In addition, the notice of appeal must include a certificate of service, which is a statement 

certifying when and how you provided these copies, showing the names and addresses of 
these parties and the date you mailed or otherwise delivered these copies to them. 

 
 An appeal to the Colorado Court of Appeals is based on the existing record before the 

Administrative Law Judge and the Industrial Claim Appeals Office, and the court will not 
consider documents and new factual statements that were not previously presented or 
new arguments that were not previously raised.   

 
 Forms are available for you to use in filing a notice of appeal and the certificate of 

service.  You may obtain these forms from the Colorado Court of Appeals online at its 
website, www.colorado.gov/cdle/CTAPPFORM or in person, or from the Industrial 
Claim Appeals Office.  Please note address changes as listed below. 

 
 The court encourages use of these forms.  Proper use of the forms will satisfy the 

procedural requirements of the Colorado Appellate Rules for appeals to the Colorado 
Court of Appeals.  For more information regarding an appeal, you may contact the 
Court of Appeals directly at 720-625-5150.  
 
Colorado Court of Appeals    Office of the Attorney General 
2 East 14th Avenue     State Services Section 
Denver, CO  80203     Ralph L. Carr Colorado Judicial Center 
       1300 Broadway 6th Floor 
Industrial Claim Appeals Office   Denver, CO  80203 
633 17th Street, Suite 200 
Denver, CO 80202 

81



LEAH  TURNER  
W.C. No. 4-893-631-06 
Page 8 
 

CERTIFICATE OF MAILING 
 
Copies of this order were mailed to the parties at the addresses shown below on 
 
                 1/31/17              ______ by _____       TT        ________ . 
 
BACHUS & SCHANKER, LLC, Attn: JAMES W. OLSEN, ESQ,, 1899 WYNKOOP STREET, 
SUITE 700, DENVER, CO, 80202 (For Claimant) 
THOMAS POLLART & MILLER LLC, Attn: BRAD J. MILLER, ESQ., 5600 SOUTH 
QUEBEC STREET, SUITE 200, GREENWOOD VILLAGE, CO, 80111 (For Respondents) 
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INDUSTRIAL CLAIM APPEALS OFFICE 

 
 W.C. No. 4-825-114-03 

 
IN THE MATTER OF THE CLAIM OF 
 
BRYCE  JACKSON,  
 

Claimant, 
 
v.                    FINAL ORDER  
 
CITY AND COUNTY OF DENVER, 
 

Employer,  
and 
 
SELF INSURED, 
 
   Insurer, 
   Respondent. 
 

The claimant seeks review of orders of Administrative Law Judge Cannici (ALJ) 
dated September 6, 2016, and as incorporated into that order, the prior order dated 
September 16, 2015, that denied the claimant’s petition to reopen the claimant’s and 
request for medical benefits.  We affirm both orders. 

 
This matter was previously before us. In an order dated January 28, 2016, we 

dismissed the ALJ’s September 16, 2015, order denying the claimant’s request to reopen 
without prejudice for lack of a final order.  The parties filed another application for 
hearing on the issue of medical benefits seeking a final order.     Although there are no 
specific medical benefits listed, it appears there is a recommendation for a total knee 
replacement.  As we understand the ALJ’s most recent order dated September 6, 2016, he 
is incorporating the findings of the order dated September 16, 2015, to deny the 
claimant’s request to reopen his claim based on change of condition and also denying his 
the request for medical benefits.  

 
The ALJ found that the claimant was employed as a police officer for the 

employer.  The claimant sustained an admitted injury on April 25, 2010, when he jumped 
a fence while chasing a suspect.  The claimant heard a pop and experienced immediate 
pain in his left knee.  An MRI revealed that the claimant had a “displaced lateral 
meniscus bucket-handle type tear” as well as “significant lateral compartment” 
degenerative joint disease.  The claimant underwent surgery on May 13, 2010, and the 
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surgeon noted that the meniscus tear was chronic in the sense that it was bulbous and 
non-repairable and appeared to be old.”  Dr. Kuehn eventually placed the claimant at 
MMI and determined that the claimant sustained a 17 percent lower extremity rating.   

 
The claimant did not report knee pain again until he visited Dr. Kuehn on July 21, 

2014.  The claimant explained that on July 14, 2014, he awoke with left knee pain and 
swelling after he had been out jogging the day before.  An MRI revealed mild 
patellofemoral and moderate lateral compartment degenerate changes.  Dr. Kuehn stated 
that the claimant had experienced intermittent left knee pain since reaching MMI but she 
attributed his symptoms to his underlying arthritis and concluded that the claimant’s left 
knee symptoms were not caused by work-related activities but instead were an 
exacerbation of his underlying arthritis.   

 
The claimant returned to Dr. Parker who also stated that the recent MRI studies 

showed “bone on bone” lateral compartment” degenerative changes and diagnosed the 
claimant with left knee lateral compartment degenerative arthritis.   

 
The claimant underwent an independent medical examination (IME) with Dr. 

Parry.  In Dr. Parry's opinion the claimant's current left knee symptoms were clearly 
related to the 2010 work-related injury. Dr. Parry reasoned that the claimant's arthritis 
only became symptomatic because of his work-related meniscus injury and the 
meniscectomy predisposed him to more difficulties and caused him to suffer increased 
arthritis and symptoms.  

At the respondent’s request the claimant was evaluated by Dr. McBride. 
According to Dr. McBride, while a meniscectomy can often cause or accelerate chronic 
osteoarthritis, this is only a factor in those cases where the meniscus had been performing 
a weight-bearing function prior to its removal. Dr. McBride explained that in the 
claimant's case, the left lateral meniscus was no longer performing its weight-bearing 
function prior to the meniscectomy and, therefore, the removal of the meniscus in 2010 
did not change the biomechanics of the lateral compartment of the left knee. Therefore, 
Dr. McBride concluded that there is no causal connection between the claimant's 
meniscectomy and the onset of acceleration of the claimant's degenerative arthritis.  

The ALJ weighed the expert testimony and found the opinion and testimony of Dr. 
McBride more credible and persuasive that that of Dr. Parry. The ALJ determined that 
the claimant failed to demonstrate that he suffered a change in condition that is causally 
connected to the 2010 injury and therefore denied the claimant's request to reopen his 
claim. 
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The claimant appealed contending that because the respondent admitted for the 
claimant's 17 percent extremity rating back in 2010, and that impairment rating included 
a five percent rating for the claimant's symptomatic lateral compartment arthritis, the 
respondent may not now contend that the claimant's osteoarthritis is not related to the 
injury. As noted above, we dismissed the petition without prejudice for lack of a final 
order.  The parties attempted to stipulate to an order denying medical benefits but the 
ALJ denied approval of the stipulation.  The claimant, therefore, filed an application for 
hearing on medical benefits. 

 In the second order the ALJ stated that no new evidence has been presented and 
there was no reason to disturb the September 15, 2015, order and noted again that the 
claimant’s petition to reopen was denied and dismissed as was the claimant’s request for 
medical benefits.  

On appeal this time the claimant renews his arguments that the because the 
claimant’s arthritis was an admitted consequence of the original injury the only way to 
sever the claimant’s need of current treatment was for the respondent to show a 
subsequent intervening event or to withdraw the admission, neither of which was done 
here.  The claimant therefore, asserts that upon a finding of the claimant’s change in 
condition, the case should have been reopened.  We are not persuaded the ALJ committed 
reversible error.   

Moreover, whether the claimant's condition is due to the natural progression of the 
pre-existing condition or industrial accident is a question of fact for resolution by the 
ALJ.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 
1999). Further, the question whether the claimant proved a worsened condition, and 
whether the worsening was causally related to the industrial injury, are factual in nature. 
Id. The ALJ is granted wide discretion in determining whether the claimant met his 
burden of proof, and we must uphold that determination if supported by substantial 
evidence in the record. Section 8-43-301(8), C.R.S.; Jarosinski v. Industrial Claim 
Appeals Office, 62 P.3d 1082 (Colo. App. 2002); Richards v. Industrial Claim Appeals 
Office, 996 P.2d 756 (Colo. App. 2000). Substantial evidence is that quantum of 
probative evidence which a rational fact finder would accept as adequate to support a 
conclusion without regard to the existence of conflicting evidence. Metro Moving Storage 
v. Gussert, 914 P.2d 411 (Colo. App. 1995).  

Under this standard of review it is the ALJ's sole prerogative to evaluate the 
credibility of the witnesses and the probative value of the evidence. We may not 
substitute our judgment for that of the ALJ unless the testimony the ALJ found 
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persuasive is rebutted by such hard, certain evidence that it would be error as a matter of 
law to credit the testimony. Halliburton Services v. Miller, 720 P.2d 571 (Colo. 1986). 
The existence of evidence which, if credited, might permit a contrary result also affords 
no basis for relief on appeal. Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 
(Colo. App. 2002). 

Here, there is ample evidence supporting the ALJ's finding that the claimant's 
current condition did not result from the original 2010 injury but, rather, was a natural 
progression of his pre-existing degenerative arthritic condition.  The ALJ explicitly 
credited the opinion of Dr. McBride, who testified that in addition to the biomechanics 
not being disturbed by the prior meniscectomy, there were also no substantial differences 
between the claimant’s 2014 MRI images and the 2010 images and the arthritic changes 
over the time period were no greater than those to be expected form the natural 
progression of the degenerative osteoarthritic process. Tr. at 50-54, 56-58.  Dr. 
McBride’s expert opinion constitutes substantial evidence supporting the ALJ's findings 
that the claimant's work-related condition had not worsened and that the claimant’s 
current symptoms were due to his pre-existing degenerative arthritic condition. 

 We are not persuaded by the claimant’s argument that the worsening of the 
arthritic condition was deemed related due to the fact that the respondent had previously 
admitted for the impairment rating which gave the claimant five percent for arthritic 
changes.  Although the injury may have initially aggravated the pre-existing arthritic 
component resulting in an impairment award as determined by the rating physician, this 
does not mean that worsening of that pre-existing degenerative condition was caused by 
the injury.  As was his sole prerogative, the ALJ weighed the competing medical opinions 
concerning the cause of the claimant's worsening and found in favor of the respondent’s 
evidence.   Rockwell International v. Turnbull, 802 P.2d 1182 (Colo. App. 1990).  The 
claimant's arguments notwithstanding, the evidence does not compel the conclusion that 
the worsening of his arthritic condition was caused by the compensable injury of 2010. In 
light of ample expert medical opinion that it did not do so, the ALJ remained free to reach 
conclusions other than those urged by the claimant.  

Because the ALJ's findings are supported by substantial evidence and those 
findings, in turn, support the ALJ's denial of benefits, we cannot say the ALJ abused his 
discretion. Section 8-43-301(8), C.R.S. 

IT IS THEREFORE ORDERED that the ALJ’s orders dated September 16, 
2015, and September 6, 2016, are affirmed.   
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  INDUSTRIAL CLAIM APPEALS PANEL 

 
   
  Brandee DeFalco-Galvin 
   
  David G. Kroll 
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NOTICE 
 

 This order is FINAL unless you appeal it to the COLORADO COURT OF APPEALS.  
To do so, you must file a notice of appeal in that court, either by mail or in person, but it 
must be RECEIVED BY the court at the address shown below within twenty-one (21) 
calendar days of the mailing date of this order, as shown below. 

 
 A complete copy of this final order, including the mailing date shown, must be attached 

to the notice of appeal, and you must provide a copy of both the notice of appeal and the 
complete final order to the Colorado Court of Appeals.   

 
 You must also provide copies of the complete notice of appeal package to the Industrial 

Claim Appeals Office, the Attorney General’s Office (addresses shown below), and all 
other parties or their representative whose addresses are shown on the Certificate of 
Mailing on the next page. 

 
 In addition, the notice of appeal must include a certificate of service, which is a statement 

certifying when and how you provided these copies, showing the names and addresses of 
these parties and the date you mailed or otherwise delivered these copies to them. 

 
 An appeal to the Colorado Court of Appeals is based on the existing record before the 

Administrative Law Judge and the Industrial Claim Appeals Office, and the court will not 
consider documents and new factual statements that were not previously presented or 
new arguments that were not previously raised.   

 
 Forms are available for you to use in filing a notice of appeal and the certificate of 

service.  You may obtain these forms from the Colorado Court of Appeals online at its 
website, www.colorado.gov/cdle/CTAPPFORM or in person, or from the Industrial 
Claim Appeals Office.  Please note address changes as listed below. 

 
 The court encourages use of these forms.  Proper use of the forms will satisfy the 

procedural requirements of the Colorado Appellate Rules for appeals to the Colorado 
Court of Appeals.  For more information regarding an appeal, you may contact the 
Court of Appeals directly at 720-625-5150.  
 
Colorado Court of Appeals    Office of the Attorney General 
2 East 14th Avenue     State Services Section 
Denver, CO  80203     Ralph L. Carr Colorado Judicial Center 
       1300 Broadway 6th Floor 
Industrial Claim Appeals Office   Denver, CO  80203 
633 17th Street, Suite 200 
Denver, CO 80202 
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CERTIFICATE OF MAILING 
 
Copies of this order were mailed to the parties at the addresses shown below on 
 
               1/31/17                ______ by _____       TT        ________ . 
 
WORSTELL & ASSOCIATES, Attn: SCOTT MEIKLEJOHN, ESQ./DAVID L. WORSTELL, 
ESQ., 1626 WASHINGTON STREET, DENVER, CO, 80203 (For Claimant) 
OFFICE OF THE DENVER CITY ATTORNEY, Attn: MICHELLE S. SISK, ESQ./ASHLEIGH 
M. HEFFERNAN, ESQ., 201 WEST COLFAX AVE., DEPT 1108, DENVER, CO, 80202 (For 
Respondents) 
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 W.C. No. 4-956-601-03 

 
IN THE MATTER OF THE CLAIM OF 
 
JUDY  BERTHOLD,  
 

Claimant, 
 
v.                    FINAL ORDER  
 
EBERL'S CLAIM SERVICE, 
 

Employer,  
and 
 
LIBERTY MUTUAL INSURANCE, 
 
   Insurer, 
   Respondents. 
 

The respondents seek review of an order of Administrative Law Judge Lamphere 
(ALJ), dated August 18, 2016, that determined Dr. Sharma is not an authorized treating 
physician for purposes of placing the claimant at maximum medical improvement 
(MMI).  We reverse the ALJ’s order.    

 
 This matter went to hearing on the issues of whether Dr. Sharma is an authorized 
treating physician for purposes of determining MMI and, if so, the validity of the final 
admission of liability and the claimant’s entitlement to temporary disability benefits 
subject to unemployment offset.  The parties stipulated to the unemployment offset at the 
beginning of hearing.  After hearing the ALJ entered the factual findings that for 
purposes of review can be summarized as follows.  On July 22, 2014, the claimant 
sustained an injury when she fell off of a roof while performing a roof inspection in her 
capacity as an insurance adjuster for respondent employer.  The claimant initially treated 
with Dr. Siemer at Premier Urgent Care who then transferred the claimant’s care to Dr. 
Sharma, also at Premier Urgent Care.  The claimant attended an appointment with Dr. 
Sharma on October 31, 2014.  At this appointment Dr. Sharma noted that the claimant 
was not at MMI.  The claimant did not treat with Dr. Sharma from November 1, 2014 
through February of 2015.  During this time the claimant requested a change of physician 
to Dr. Miller.   The ALJ found, and the respondents do not dispute, that the respondents 
granted the claimant’s request for a change of physician to Dr. Miller.  
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 The claimant saw Dr. Miller on February 24, 2015.  Dr. Miller confirmed the 
work-relatedness of the claimant’s multiple diagnoses and maintained the claimant’s 
work restrictions.  Dr. Miller specifically stated that the claimant was not at MMI.  The 
claimant continued to see Dr. Miller throughout 2015 and was referred by Dr. Miller to 
different medical providers.  Dr. Miller did not place the claimant at MMI at any of these 
appointments. 
 
 The claimant attended demand appointments with Dr. Sharma on July 28, 2015, 
and December 21, 2015.  Dr. Sharma stated that the claimant was not at MMI and did not 
change the claimant’s work restrictions.  Dr. Sharma also agreed with Dr. Miller’s plan to 
undergo a number of diagnostic tests.  Dr. Sharma anticipated that the claimant had 
sustained permanent impairment and referred her for a Functional Capacity Evaluation 
(FCE).    The claimant attended a third demand appointment with Dr. Sharma on January 
8, 2016.  Dr. Sharma placed the claimant at MMI after this appointment, on January 22, 
stating that “[t]he patient was noncompliant in presenting for [FCE] and noncompliant in 
her completion of this task, I have therefore, assigned maximum medical improvement 
date as of 1/22/2016 with this report serving as the final dictated report for this claim.”  
Dr. Sharma also stated that although he anticipated permanent impairment, he was unable 
to determine the claimant’s functional capacities without the FCE.     
 

The respondents filed a final admission of liability based on Dr. Sharma’s January 
22, 2016, report, but failed to attach the report and failed to mail the final admission to 
the claimant’s attorney. After attending a prehearing conference, the respondents re-filed 
the final admission of liability on March 2, 2016, this time attaching Dr. Sharma’s report 
but again failing to send a copy to the claimant’s attorney.  

  
 The claimant treated with Dr. Miller on February 9, 2016.  Dr. Miller stated that 
the claimant was still waiting for authorization for neuro-psych testing, spinal surgery, 
right hand surgery and cystoscopy.  Dr. Miller also commented that he had reviewed Dr. 
Sharma’s report and disagreed that the claimant was at MMI.   
 
 Based on these findings the ALJ concluded that Dr. Sharma was not an authorized 
“treating” physician for purposes of placing the claimant at MMI under §8-42-
107(8)(b)(I), C.R.S.  Therefore, the respondents could not rely on Dr. Sharma’s MMI 
report as a basis for the final admission of liability.  The ALJ concluded that the March 2, 
2016, final admission of liability was invalid and should be stricken and reinstated 
temporary disability benefits.  In making this determination the ALJ relied on §8-43-
404(5)(a)(IV)(C), C.R.S.  This subsection states,    
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The originally authorized treating physician shall continue as the authorized 
treating physician for the injured employee until the injured employee’s 
initial visit with the newly authorized treating physician, at which time the 
treatment relationship with the initially authorized treating physician shall 
terminate.    
 
The ALJ determined that this language applies to all change of physician requests 

made under the Act and not only those made under §8-43-404(5)(a)(III), C.R.S., the 
statute that provides for a one-time change in the designated authorized treating physician 
within 90 days of the injury.   The ALJ reasoned that once the claimant attended the 
appointment with Dr. Miller, the treatment relationship with Dr. Sharma terminated. 
Because Dr. Sharma was not an authorized “treating” physician he could not make a 
valid MMI determination.   

 
 On appeal the respondents contend that the ALJ erred in his construction of the 
statute.  The respondents contend that the provisions terminating the treating relationship 
in §8-43-404(5)(a)(IV)(A-E), only apply to the one-time change of the designated 
physician within 90 days that is provided for by §8-43-404(5)(a)(III), C.R.S. The 
respondents contend that because the change of physician in this case was not a one-time 
change in the designated authorized treating physician under §8-43-404(5)(a)(III), the 
provisions terminating the treating relationship do not apply.  We agree that the plain 
reading of the statute is that the conditions set forth in 8-43-404(5)(a)(IV)(A-E), C.R.S., 
only apply to the one-time change of the designated physician in 8-43-4104(5)(a)(III), 
C.R.S.   We therefore reverse the ALJ’s determination.   
 
 In reviewing the ALJ's order, we are bound by his factual findings if they are 
supported by substantial evidence in the record. Section 8-43-301(8), C.R.S. However, 
we consider the interpretation of statutes de novo.  See, e.g., People v. Cross, 127 P.3d 
71, 73 (Colo. 2006) (statutory construction issues reviewed de novo.) In interpreting 
statutory provisions, we apply the ordinary rules of statutory construction. The purpose of 
statutory construction is to effect the legislative intent. Because the best indicator of 
legislative intent is the language of the statute, words and phrases in a statute should be 
given their plain and ordinary meanings. Weld County School District RE-12 v. Beemer, 
955 P.2d 550 (Colo. 1998).  
 

Section 8-42-107(8)(b)(I), C.R.S., provides that "an authorized treating physician 
shall make a determination" as to the achievement of MMI. See Town of Ignacio v. 
Industrial Claim Appeals Office, 70 P.3d 513 (Colo. App. 2002).  The question before us 
then is whether Dr. Sharma is an authorized treating physician for purposes of 
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determining whether the claimant is at MMI.  

 
The claimant requested and was granted a change of physician to Dr. Miller.  The 

panel has continuously held that once a physician becomes authorized, the mere selection 
or designation of another authorized physician does not have the effect of "deauthorizing" 
the previously authorized physician.  Jeppsen v. Huerfano Medical Center, W.C. No. 4-
440-444 (December 17, 2003); Granger v. Penrose Hospital, W.C. No. 4-351-885 (July 
20, 1999); Chapman v. The Spectranetics Corp., W.C. No. 4-162-568 (May 30, 1997).  
Although, as the claimant points out, this line of reasoning was prior to the 2008 
legislative changes to §8-43-404, C.R.S., these principles are still applicable in the 
present case.   

  
Section 8-43-404(5)(a), C.R.S. was extensively amended in 2008 with House Bill 

07-1176.  The amendment sought to provide an injured employee some choice in the 
selection of the treating physician while, at the same time, maintaining the employer's 
ability to have some control over that choice. The amendment required the employer to 
provide the claimant a list of designated corporate medical providers or physicians. The 
2008 amendments also allowed the claimant a one-time change of the designated 
authorized treating physician selected from the employer's list to another physician from 
the list within 90 days of the date of injury. Section 8-43-404(5)(a)(III), C.R.S. Section 8-
43-404(5)(a)(IV)(A-E), was simultaneously enacted to implement the 90 day one-time 
change of designated physician.  These subsections specifically refer to the change in the 
“designated” authorized treating physician and also discuss the “originally authorized 
treating physician.”  Section 8-43-404(5)(a)(IV)(A)(when an injured employee changes 
his or her “designated authorized treating physician”) (B),(C) and (D)(the “originally 
authorized treating physician”). (Emphasis added).  As noted above, §8-43-
404(5)(a)(IV)(C), specifically states that the treating relationship of the initially 
authorized physician  terminates once the claimant sees the newly authorized treating 
physician.   

 
We agree with the respondents that the plain language of the detailed provisions to 

implement the change of designated physician in 8-43-404(5)(a)(IV)(A-E), C.R.S. only 
apply to requests for a one-time change of the designated physician in §8-43-
404(5)(a)(III), C.R.S.  Because the change of physician here was not a one-time change 
of designated physician under §8-43-404(5)(a)(III), the ALJ erred in applying §8-43-
404(5)(a)(IV)(C), to terminate the treating relationship between the claimant and Dr. 
Sharma.   

 
As further indication that the provisions of §8-43-404(5)(a)(IV) apply only to the 
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one-time change of designated provider in §8-43-404(5)(a)(III), the section addressing a 
general change of physician request in §8-43-404(5)(a)(VI), was amended in 2016 to 
enact language mirroring the language in (5)(a)(IV)(C) and specifically applying to the 
general change of physician request under §8-43-404(5)(a)(VI), C.R.S.  Section 8-43-
404(5)(a)(VI)(A),  now provides, in pertinent part,  
 

[U]pon written request to the insurance carrier…an injured employee may 
procure written permission to have a personal physician or chiropractor 
treat the employee.  The written request must be on a form that is 
prescribed by the director.   

 
In 2016, Senate Bill 16-217 also added subsection (B) which provides: 
 
 If an injured employee is permitted to change physicians under sub-
subparagraph (A) of this subparagraph (VI) resulting in a new authorized 
treating physician who will provide primary care for the injury, then the 
previously authorized treating physician providing primary care shall 
continue as the authorized treating physician providing primary care for the 
injured employee until the injured employee's initial visit with the newly 
authorized treating physician, at which time the treatment relationship with 
the previously authorized treating physician providing primary care is 
terminated. Section 8-43-404 (5)(a)(VI)(B), C.R.S. (Emphasis added).   
 
These procedural changes were effective July 1, 2016, and apply to all claims 

regardless of date of injury.  See Colorado Division of Workers Compensation 
Legislative Advisory; Specialty Restaurants Corp v. Nelson, 231 P.3d 393 (Colo. 
2010)(procedural statute relates only to remedies or modes of procedure to enforce 
existing substantive rights or liabilities, and may be applied retroactively without 
invoking constitutional considerations.)  The Specialty Restaurants decision noted 
“Absent legislative intent to the contrary, a statute is presumed to be prospective in its 
operation.” § 2-4-202; Ficarra v. Dept. of Regulatory Agencies, 849 P.2d 6, at 11 (Colo. 
1993). In Specialty Restaurants, the court found the amendment to the cap on lump sum 
awards was retroactive and applied to existing claims.  However, it then resolved that 
amendment would only be applied prospectively and so only to lump sum requests made 
following the date of the amendment. 231 P.3d at 26-29. The addition of Dr. Miller as a 
treating provider in this matter occurred in 2014.  In order to uphold the 2016 
amendments as constitutional we must construe them as applying prospectively such that 
they do not apply to those events in 2014.   
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 We conclude that the ALJ erred in his construction of the relevant statutes and we 
reverse the ALJ’s order.  Consequently, Dr. Sharma remained “an authorized treating 
physician” for purposes of placing the claimant at MMI. An MMI determination by any 
of the treating physicians is sufficient to support a determination of MMI.    Town of 
Ignacio v. Industrial Claim Appeals Office, supra.  Moreover, absent a Division 
Independent Medical Examination, an ALJ may not entertain a dispute over a treating 
doctor's finding of MMI. The ALJ must accept that there is a finding of MMI. Once the 
DIME process is complete, the validity of the MMI determination may then be 
challenged at hearing.   Id.   
 

IT IS THEREFORE ORDERED that the ALJ’s order dated August 18, 2016, is 
reversed.    

 
 

  INDUSTRIAL CLAIM APPEALS PANEL 
 

   
  Brandee DeFalco-Galvin 
   
  David G. Kroll 
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NOTICE 
 

 This order is FINAL unless you appeal it to the COLORADO COURT OF APPEALS.  
To do so, you must file a notice of appeal in that court, either by mail or in person, but it 
must be RECEIVED BY the court at the address shown below within twenty-one (21) 
calendar days of the mailing date of this order, as shown below. 

 
 A complete copy of this final order, including the mailing date shown, must be attached 

to the notice of appeal, and you must provide a copy of both the notice of appeal and the 
complete final order to the Colorado Court of Appeals.   

 
 You must also provide copies of the complete notice of appeal package to the Industrial 

Claim Appeals Office, the Attorney General’s Office (addresses shown below), and all 
other parties or their representative whose addresses are shown on the Certificate of 
Mailing on the next page. 

 
 In addition, the notice of appeal must include a certificate of service, which is a statement 

certifying when and how you provided these copies, showing the names and addresses of 
these parties and the date you mailed or otherwise delivered these copies to them. 

 
 An appeal to the Colorado Court of Appeals is based on the existing record before the 

Administrative Law Judge and the Industrial Claim Appeals Office, and the court will not 
consider documents and new factual statements that were not previously presented or 
new arguments that were not previously raised.   

 
 Forms are available for you to use in filing a notice of appeal and the certificate of 

service.  You may obtain these forms from the Colorado Court of Appeals online at its 
website, www.colorado.gov/cdle/CTAPPFORM or in person, or from the Industrial 
Claim Appeals Office.  Please note address changes as listed below. 

 
 The court encourages use of these forms.  Proper use of the forms will satisfy the 

procedural requirements of the Colorado Appellate Rules for appeals to the Colorado 
Court of Appeals.  For more information regarding an appeal, you may contact the 
Court of Appeals directly at 720-625-5150.  
 
Colorado Court of Appeals    Office of the Attorney General 
2 East 14th Avenue     State Services Section 
Denver, CO  80203     Ralph L. Carr Colorado Judicial Center 
       1300 Broadway 6th Floor 
Industrial Claim Appeals Office   Denver, CO  80203 
633 17th Street, Suite 200 
Denver, CO 80202 
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CERTIFICATE OF MAILING 
 
Copies of this order were mailed to the parties at the addresses shown below on 
 
                      1/30/17             ______ by _____       TT        ________ . 
 
BURG SIMPSON ELDREDGE HERSH & JARDINE PC, Attn: STEPHAN J. MARSH ESQ., 
40 E INVERNESS DRIVE, ENGLEWOOD, CO, 80112 (For Claimant) 
RUEGSEGGER SIMONS SMITH & STERN LLC, Attn: MICHELE STARK CAREY ESQ., 
1401 - 17TH STREET  SUITE 900, DENVER, CO, 80202 (For Respondents) 
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INDUSTRIAL CLAIM APPEALS OFFICE 

 
 W.C. No. 5-006-280-01 

 
IN THE MATTER OF THE CLAIM OF 
 
BROOKE  ASFAW,  
 

Claimant, 
 
v.                    FINAL ORDER  
 
KING SOOPERS, 
 

Employer,  
and 
 
SELF INSURED, 
 
   Insurer, 
   Respondent. 
 

The claimant seeks review of an order of Administrative Law Judge Allegretti 
(ALJ) dated October 11, 2016, that found the claimant did not have a compensable injury 
and denied the claimant’s request for temporary disability and medical benefits.  We 
affirm the ALJ’s order.  

 
The claimant testified at the August 23, 2016, hearing that on February 1, 2016, he 

was working as a bread molder for the respondent employer.  His job required him to 
monitor loaves of bread dough as it passed by on a conveyor belt.  He was to place flour 
or other toppings on the top of each loaf.  The conveyor belt began to malfunction which 
led to an accumulation of several loaves worth of bread dough at a juncture in the belt.  
This pile of dough eventually fell to the floor.  The claimant and a co-worker went to 
clean up the mess. While he was bent over cleaning, the conveyor was switched back on 
and a further collection of dough fell from the conveyor belt and landed on the claimant’s 
neck.  The claimant continued working for several hours and then reported the fall of the 
dough onto his neck to his supervisor.  The next day the claimant went to the emergency 
room at Denver Health Medical Center.  An MRI and CT scan were completed which 
were read as normal. The claimant went to a second emergency room, at the University 
of Colorado Hospital, the following day, February 3.  He was diagnosed with neck pain.  

 
On February 5, the claimant was seen at a HealthOne clinic by Dr. Sanchez.  The 

claimant told Dr. Sanchez he had been hit by 10 to 20 pounds of bread dough which had 
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fallen from a height of 30 feet. The claimant testified that since he was hit by the dough 
on February 1, he has suffered unremitting headaches from the back of his head around to 
the sides of his head. He indicated he also had disabling pain in his neck.  The pain he 
described as being at a level of 9 on a scale of 10.  The pain, he explains, prevents him 
from working, driving, cooking, doing laundry and deprives him of human emotions. The 
claimant described how he attempted to return to work on two occasions to a modified 
duty job. He was to monitor a different conveyor belt and pull from the belt baked loaves 
of bread in their bags that were missing a plastic clasp that served to keep the bag closed. 
The claimant stated that after two hours he had to stop working at that task. The claimant 
was prescribed physical therapy by Dr. Sanchez.  However, due to the respondent’s 
contest of his claim, the physical therapy never occurred.  

 
Both parties agreed to submit at the hearing a security surveillance video of the 

accident occurring on February 1.  The video was viewed by the ALJ and the witnesses 
present at the hearing.  These included the claimant, Jesse Gonzales, Duane Perea and Dr. 
John Raschbacher.   

 
Mr. Gonzales and Mr. Perea were managers for the employer.  They testified the 

weight of the dough falling onto the claimant was about 2 pounds and 7 ounces.  They 
also noted the dough fell from a height of 10 feet meaning that it had fallen only around 
six feet when it struck the claimant’s neck. The dough was approximately 70 degrees and 
was not at all rigid.  It was instead, gooey and stringy.   

 
Dr. Raschbacher had performed an examination of the claimant at the behest of the 

respondents.  The doctor testified the claimant’s description of the mechanism of injury 
provided to Dr. Sanchez was greatly exaggerated. The dough weighed considerably less 
and fell a significantly smaller distance than was reported by the claimant.  The 
claimant’s complaints of pain were said by the doctor to be diffuse and inconsistent.  
They did not reasonably correspond to the incident captured on the security video.  Dr. 
Raschbacher noted the claimant insisted on wearing a hard collar cervical neck brace.  
This device was described as not prescribed by any medical treater and would actually 
serve to make the claimant’s condition worse by leading to the atrophy of his neck 
muscles. He characterized it as a pain behavior not justified by any actual symptoms. The 
claimant’s range of motion demonstration at Dr. Raschbacher’s examination was 
observed to be contrived and unconvincing.  The objective CT and MRI scans were read 
as negative. Dr. Raschbacher concluded the mechanism of injury depicted on the video 
would not have caused an injury and did not cause any injury of the magnitude asserted 
by the claimant.  
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The ALJ found the testimony of Mr. Gonzales, Mr. Perea and Dr. Raschbacher to 
be credible and persuasive.  Conversely, the ALJ determined the testimony of the 
claimant was not credible. The ALJ noted the claimant grossly magnified the details of 
the February 1 accident featuring being struck by falling bread dough.  The ALJ found 
the claimant’s complaints of pain and disability out of proportion to the mechanism of 
injury. The ALJ found compelling the testimony of Dr. Raschbacher that the claimant 
was engaging in pain behaviors not justified by the mechanism of injury.  The ALJ ruled 
that no injury had been sustained by the claimant at work on February 1, 2016.  The 
claimant’s request for temporary disability benefits and medical benefits was therefore 
denied and dismissed.  

 
On appeal, the claimant points to the description of his presentation at the two 

hospital emergency rooms on February 2 and 3 and to Dr. Sanchez on February 5.  These 
reports, it is argued, reveal significant restrictions of movement and function on the part 
of the claimant which led to the examining doctor’s statements the claimant was 
somehow injured by the falling bread dough.  The respondent contends there was 
substantial evidence in the record which supported the determination of the ALJ that the 
claimant did not sustain an injury.  

 
We agree with the contention of the respondent. Pursuant to §8-41-301(1) (c), 

C.R.S., a disability is compensable if it is shown that it was “proximately caused by an 
injury . . . arising out of and in the course of the employee’s employment.”   See also §8-
41-301(1) (b), C.R.S. It is not sufficient for the claimant simply to show that an incident 
or accident occurred.  It is the claimant's initial burden to prove a compensable injury. 
The Workers' Compensation Act creates a distinction between the terms "accident" and 
"injury." The term "accident" refers to an "unexpected, unusual or undesigned 
occurrence." Section 8-40-201(1), C.R.S. In contrast, an "injury" refers to the physical 
trauma caused by the accident. City of Boulder v. Payne, 162 Colo. 345, 426 P.2d 194 
(1967); see also § 8-40-201(2) (injury includes disability resulting from accident). Here, 
the ALJ concluded the record evidence did not establish a sufficient physical trauma to 
require the provision of medical treatment or to justify the inability of the claimant to 
work and lose wages.  We find this resolution to be supported by substantial evidence in 
the record.  Section 8-43-301(8), C.R.S. 

 
As pertinent here, the question of whether an injury "arises out of" employment is 

a factual question and is to be resolved by considering the totality of the circumstances.  
Triad Painting Co. v. Blair, 812 P.2d 638, 643 (Colo. 1991).   “For an injury to arise out 
of employment, the claimant must show a causal connection between the employment 
and injury such that the injury has its origins in the employee’s work-related functions 
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and is sufficiently related to those functions to be considered part of the employment 
contract.”  Triad Painting Co. v. Blair, 812 P.2d 638, 641 (Colo. 1991)).  Accordingly, 
we must uphold the ALJ’s determination of this issue if it is supported by substantial 
evidence in the record.  Section 8-43-301(8), C.R.S.; see Lori’s Family Dining, Inc. v. 
Industrial Claim Appeals Office, 907 P.2d 715 (Colo. App. 1995).   This standard of 
review requires us to defer to the ALJ’s credibility determinations, resolution of conflicts 
in the evidence, and plausible inferences drawn from the record.  Cordova v. Industrial 
Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002).      

 
In this matter, the ALJ viewed a video of the actual incident alleged by the 

claimant to have caused his injury and disability.  The ALJ’s determination that the 
amount of bread dough material, its weight, consistency and the height from which it fell 
are supported by the images from the video.  The comparison of the video to the 
claimant’s considerably different reports to his doctors reasonably led the ALJ to doubt 
the claimant’s credibility.  The testimony of Dr. Raschbacher also represents substantial 
evidence that the claimant would not have sustained an injury or disability due to the 
incident occurring at work on February 1.   

 
We have reviewed the order and the record provided and we do not perceive 

reversible error.  The relative weight and credibility to be assigned competing expert 
medical opinions is the ALJ’s province as fact-finder.  Cordova v. Industrial Claim 
Appeals Office, 55 P.3d 186 (Colo. App. 2002).  As such, we may not substitute our 
judgment by reweighing the evidence in an attempt to reach a result that is different from 
that of the ALJ.  See Sullivan v. Industrial Claim Appeals Office, 796 P.2d 31, 32-33 
(Colo. App. 1990)(reviewing court is bound by resolution of conflicting evidence, 
regardless of the existence of evidence which may have supported a contrary result); see 
also Rockwell International v. Turnbull, 802 P.2d 1182 (Colo. App. 1990).   To the extent 
the ALJ relied on the evidence provided by Dr. Raschbacher, Mr. Gonzales, Mr. Perea 
and the security video, the ALJ’s determination is supported by substantial evidence in 
the record.  The ALJ’s decision to find evidence tending to support work causation as 
unpersuasive, is a reasonable conclusion for the ALJ to draw.   Section 8-43-301(8), 
C.R.S. 

 
The credibility attributed to expert medical opinion on the issue of causation is 

within the ALJ's province as fact-finder.  Cordova v. Industrial Claim Appeals Office, 55  
P.3d 186 (Colo. App. 2002).  Here, the ALJ credited the respondent’s expert and resolved 
the conflicts in the evidence in favor of the respondent, and we perceive no basis on 
which to disturb her resolution.  Section 8-43-301(8), C.R.S.  We may not interfere with 
the ALJ's assessment of the probative value of the evidence.  Consequently, we perceive 
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no error in the ALJ’s decision to find the claim not compensable and to deny the request 
for temporary disability and medical benefits.  
 

IT IS THEREFORE ORDERED that the ALJ’s order issued October 11, 2016, 
is affirmed.  
 

 
 

  INDUSTRIAL CLAIM APPEALS PANEL 
 

   
  David G. Kroll 
   
  Kris Sanko 
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NOTICE 
 

 This order is FINAL unless you appeal it to the COLORADO COURT OF APPEALS.  
To do so, you must file a notice of appeal in that court, either by mail or in person, but it 
must be RECEIVED BY the court at the address shown below within twenty-one (21) 
calendar days of the mailing date of this order, as shown below. 

 
 A complete copy of this final order, including the mailing date shown, must be attached 

to the notice of appeal, and you must provide a copy of both the notice of appeal and the 
complete final order to the Colorado Court of Appeals.   

 
 You must also provide copies of the complete notice of appeal package to the Industrial 

Claim Appeals Office, the Attorney General’s Office (addresses shown below), and all 
other parties or their representative whose addresses are shown on the Certificate of 
Mailing on the next page. 

 
 In addition, the notice of appeal must include a certificate of service, which is a statement 

certifying when and how you provided these copies, showing the names and addresses of 
these parties and the date you mailed or otherwise delivered these copies to them. 

 
 An appeal to the Colorado Court of Appeals is based on the existing record before the 

Administrative Law Judge and the Industrial Claim Appeals Office, and the court will not 
consider documents and new factual statements that were not previously presented or 
new arguments that were not previously raised.   

 
 Forms are available for you to use in filing a notice of appeal and the certificate of 

service.  You may obtain these forms from the Colorado Court of Appeals online at its 
website, www.colorado.gov/cdle/CTAPPFORM or in person, or from the Industrial 
Claim Appeals Office.  Please note address changes as listed below. 

 
 The court encourages use of these forms.  Proper use of the forms will satisfy the 

procedural requirements of the Colorado Appellate Rules for appeals to the Colorado 
Court of Appeals.  For more information regarding an appeal, you may contact the 
Court of Appeals directly at 720-625-5150.  
 
Colorado Court of Appeals    Office of the Attorney General 
2 East 14th Avenue     State Services Section 
Denver, CO  80203     Ralph L. Carr Colorado Judicial Center 
       1300 Broadway 6th Floor 
Industrial Claim Appeals Office   Denver, CO  80203 
633 17th Street, Suite 200 
Denver, CO 80202 
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CERTIFICATE OF MAILING 
 
Copies of this order were mailed to the parties at the addresses shown below on 
 
                 2/10/17                  ______ by _____       TT        ________ . 
 
THE GAIENNIE LAW OFFICE LLC, Attn: MEREDITH A QUINLIVAN, ESQ, 3801 E 
FLORIDA AVE STE 100, DENVER, CO, 80210 (For Claimant) 
THOMAS POLLART & MILLER, Attn: MARGARET KECK, ESQ, 5600 S QUEBEC ST 
SUITE 220-A, GREENWOOD VILLAGE, CO, 80111 (For Respondents) 
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INDUSTRIAL CLAIM APPEALS OFFICE 

 
 W.C. No. 4-964-409-01 

 
IN THE MATTER OF THE CLAIM OF 
 
JOE  KELLEBREW,  
 

Claimant, 
 
v.                    ORDER OF REMAND  
 
RIFLE DSC, 
 

Employer,  
and 
 
XL SPECIALTY C/O GALLAGHER  
BASSETT SERVICES, 
 
   Insurer, 
   Respondents. 
 
 The respondents seek review of an order of Administrative Law Judge Mottram 
(ALJ) dated September 22, 2016, that determined the respondents were liable for 
permanent partial disability (PPD) benefits without apportionment based on Dr. 
McLaughlin’s 26% impairment rating.  We set aside the ALJ’s order and remand the 
matter for completion of the Division-sponsored independent medical examination 
(DIME) process. 
 
             This matter went to hearing on whether the respondents had proven by a 
preponderance of the evidence that apportionment was appropriate based on the 26% 
PPD benefits award provided by Dr. McLaughlin. 
 
            After the hearing, the ALJ found that the claimant had sustained an admitted 
industrial injury to his low back on October 10, 2014.  The claimant injured his back 
while lifting 50 pound cases of washer fluid into the bed of his truck.  A magnetic 
resonance imaging was conducted and indicated a L4-5 disc extrusion.  On March 12, 
2015, the claimant underwent surgery where Dr. Krauth performed a hemilaminotomy 
and medial facetectomy at L4-5 on the right and recurrent discectomy at L4-5 on the 
right. 
 
 The claimant was placed at maximum medical improvement (MMI) by Dr. 
Coleman on October 9, 2015.  The claimant was referred to Dr. McLaughlin for a 
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medical impairment rating.  Dr. McLaughlin assigned a 26% whole person impairment 
rating based upon a Table 53 rating of 12% combined with a range of motion rating of 
16%.  Dr. McLaughlin calculated an apportionment impairment rating of 18% whole 
person based upon the claimant’s prior March 2000 work injury.  Dr. McLaughlin, 
however, did not have specific information regarding the claimant’s prior work injury. 
 
             The respondents filed a Final Admission of Liability (FAL) on February 18, 
2016, admitting for the lower, apportioned impairment rating of 18% whole person.  
 
             The claimant timely objected to the FAL and filed an application for a hearing.  
In his application, the claimant stated that he had contemporaneously filed a Notice and 
Proposal for a DIME.  He stated that he did not believe the DIME was necessary and 
reserved the right to withdraw it.  He further stated that he adopted the rating of Dr. 
McLaughlin based on the 26% unapportioned permanent impairment rating and sought 
clarification only as to the application of §8-42-104(5)(a), C.R.S., as the prior industrial 
injury resulted in neither an award nor a settlement.  The claimant also identified 
permanent total disability (PTD) benefits as an issue to be heard at the hearing.  
Additionally, the claimant listed penalties and waiver as issues.  The claimant stated that 
the respondents received the ATP’s rating on December 14, 2015, but did not admit until 
February 18, 2016, and, therefore, they waived the right to dispute the ATP’s rating by 
the 36 day delay in admission.  See §8-42-107.2(2)(a)(I)(B), C.R.S.  The claimant also 
argued he was entitled to penalties under §8-42-107.2(2)(a)(II),  C.R.S. as a result of the 
respondents’ delay in admission.  
 
 Prior to commencement of the hearing, the claimant requested a prehearing 
conference to address his request to hold the DIME in abeyance until the conclusion of 
the hearing on the issue of apportionment.  On June 24, 2016, a prehearing ALJ entered 
an order granting the claimant’s motion and holding the DIME in abeyance until a final 
order was issued on apportionment. 
 
 At the ensuing hearing, the ALJ orally ruled that the specific circumstances of the 
case provided that he had jurisdiction to rule on apportionment absent a DIME.  He 
explained that the claimant was not contesting the degree of the permanent impairment 
rating, but instead was contesting that apportionment applied to the case. 
 
 During the hearing, the claimant testified that he sustained a prior work injury to 
his low back in March 2000 while working for Meadow Gold Dairy in Gillette, 
Wyoming.  He underwent a right L4-5 micro-laminotomy discectomy on August 24, 
2000.  The claimant was released to full duty on November 28, 2000.  The claimant 
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testified that after this injury and surgery, he improved fully.  He has had no active 
treatment related to the March 2000 injury. 
 
 A claim analyst for the Wyoming Department of Workforce Services, Workers’ 
Compensation Division, Melissa Plemel, testified that the claimant received temporary 
disability benefits for his March 2000 work injury.  She also testified that no permanent 
impairment rating was assigned to the claimant related to his March 2000 work injury, 
and the ALJ found there was no indication in the file that the claimant’s claim had been 
settled.  
 
            Moreover, the claimant underwent an independent medical examination with Dr. 
Scott.  Dr. Scott issued a report opining that Dr. McLaughlin correctly assigned 
apportionment to the claimant’s impairment rating.  Dr. Scott further opined that the 
claimant is not permanently disabled. 
 
             The ALJ ultimately determined that the respondents failed to establish that the 
claimant’s prior work injury in March 2000 resulted in an impairment rating or an award 
or settlement that would allow for apportionment of his PPD award.  Accordingly, the 
ALJ ordered the respondents liable for the 26% whole person permanent impairment 
rating without apportionment.  The ALJ further ruled that “[a]lternatively, respondents 
must timely request a DIME to contest the impairment rating.” 
 
             The respondents have appealed the ALJ’s order, raising several arguments of 
error.  
 
 The respondents initially contend that the ALJ erred by allowing the claimant to 
proceed directly to hearing on the apportionment issue without first obtaining a DIME to 
contest the ATP’s rating and FAL.  They therefore allege the ALJ lacked jurisdiction to 
conduct a hearing on apportionment of the PPD award.  We agree. 
 
 Section 8-42-104(5), C.R.S., the provision regarding apportionment of permanent 
medical impairment in certain circumstances, provides as follows: 
 

(5)  In cases of permanent medical impairment, the employee's award or 
settlement shall be reduced: 
 
(a)  When an employee has suffered more than one permanent medical 
impairment to the same body part and has received an award or settlement 
under the "Workers' Compensation Act of Colorado" or a similar act from 
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another state. The permanent medical impairment rating applicable to the 
previous injury to the same body part, established by award or settlement, 
shall be deducted from the permanent medical impairment rating for the 
subsequent injury to the same body part. 

 
Thus, the plain language of §8-42-104(5)(a), C.R.S. mandates that in those particular 
cases where a claimant has suffered a prior permanent medical impairment to the same 
body part and has received an award or settlement, then this award or settlement shall be 
deducted from the permanent medical impairment rating suffered as a result of the 
subsequent injury to the same body part.  The purpose of this statute is to preclude a 
claimant from recovering twice for the same impairment.  See Kriksciun, A Curious 
Journey:  Apportionment in Workers’ Compensation Today, 38 Colo. Law. 69, 72 (March 
2009); Bill Summary, Senate Bill 08-241.  

 
 The ALJ here applied §8-42-104(5)(a), C.R.S. and determined that since the 
claimant did not suffer a prior permanent medical impairment to the same body part, and 
did not receive either an award or settlement from his prior work injury, then there should 
be no deduction from the 26% permanent impairment rating.  However, we conclude that 
§8-42-104(5)(a), C.R.S. is inapplicable under the particular facts and circumstances 
presented here.  That is, since there is no evidence that the claimant suffered a prior 
permanent medical impairment to the same body part or received an award or settlement, 
then this statute cannot be applied in this action.  Section 8-42-104(5)(a), C.R.S. 
explicitly provides that there must be apportionment in the case of a prior award, and it is 
silent in regard to the status of apportionment when there is an absence of evidence for a 
prior award.1  Rather, the law that governs here is found in §8-41-301(c), C.R.S., which 
provides that the right to compensation shall obtain in all cases where the injury is 

                                                 
1 Section 8-42-104(5)(a), C.R.S. treats disability in a fashion distinct from impairment. 
Compare subsection (5) (a) and (b) to subsections (3), dealing with temporary disability 
benefits, and (4) pertinent to permanent total disability benefits.  Subsections (3) and (4) 
specifically deal with ‘disability’ and S.B. 08-241 prevents those categories of benefits 
from being reduced in the face of previous injury.  Conversely, subsection (5) only 
addresses ‘impairment’ (a derangement of any body part) and requires a reduction for 
previous injury. Subsection (5)(b) pertains to a previous non-work injury and necessarily 
makes no reference to either the presence or absence of any compensation for that 
previous injury.  Accordingly, the concern of the General Assembly in enacting 
subsection (5)(a) and (b)  was not to ensure that workers somehow received 
compensation for previous injury, but, rather, only to ensure they did not achieve a 
double recovery.   
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proximately caused by an injury arising out of and in the course of the claimant’s 
employment.  Were we to hold otherwise, or that the issue of apportionment could be 
heard absent a DIME under the particular circumstances presented here, then the claimant 
would have no obligation to prove that the industrial incident was the proximate cause of 
his full 26% impairment.  Section 8-41-301(c), C.R.S.; see Solis v. Schwartz’s 
Krautbuger Kitchen, Inc., W.C. No. 4-800-423 (March 18, 2014), aff’d 14CA0640 (Dec. 
24, 2014)(NSOP); but see Pederson v. Jonathan Bayne, DDS, W.C. No. 4-894-818-02 
(May 19, 2015), rev’d 15CA0945 June 16, 2016)(NSOP).  It also would be in 
contravention of the AMA Guides, and the Desk Aids published by the Director of the 
Division of Workers’ Compensation.  See American Medical Association Guidelines to 
the Evaluation of Permanent Impairment, Third Edition Revised, Appendix A, pg. 244 
(causation must be determined for purposes of devising impairment rating); see also The 
Department of Labor and Employment, Division of Workers’ Compensation Impairment 
Rating Tips, Desk Aid #11 Impairment Rating Tips; see also The Department of Labor 
and Employment, Division of Workers’ Compensation Impairment Rating Tips, Desk 
Aid #10 Apportionment of Spinal Conditions/Injuries.  
 
 In connection with demonstrating that the claimant has sustained an injury arising 
out of and in the course of his employment, §8-42-107(8)(c), C.R.S. specifies that, once a 
claimant reaches MMI, the treating physician "shall determine a medical impairment 
rating" in accordance with the AMA Guides.2  Thus, the treating physician makes the 
initial determination of MMI and the degree of impairment.  If a party wishes to 
challenge the ATP's MMI determination, the impairment rating, or both, the party must 
request a DIME in accordance with the procedures established in §8-42-107.2, C.R.S.  
Section 8-42-107(8)(b)(II), C.R.S.; §8-42-107(8)(c), C.R.S.; Cordova v. Industrial Claim 
Appeals Office, 55 P.3d 186, 190 (Colo. App. 2002).  If a party challenges the ATP’s 
determination of MMI or impairment rating by seeking a DIME, then the ALJ lacks 
jurisdiction to consider the issues until the DIME physician's findings are filed.  Section 
8-42-107(8)(b)(III) and (c), C.R.S.; Magnetic Engineering, Inc., v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000); Story v. Industrial Claim Appeals Office, 
910 P.2d 80 (Colo. App.1995).   
 

                                                 
 
2 The AMA Guides, in the discussion of ‘Impairment’ in Appendix A, section 2. (a), 
specify that the apportionment of impairment encompasses “a medical decision.” 
Sections 2 (a) and (b) note that the decision as to whether the previous injury could have 
caused a portion of impairment is a medical decision, and the decision as to whether it 
actually did is a non-medical decision.   
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 Moreover, whether a particular component of the claimant's overall medical 
impairment was caused by the industrial injury is an inherent part of the rating process 
under the AMA Guides. Chap 2.2 , pg. 6, and Appendix A, pg. 244; see Egan v. 
Industrial Claim Appeals Office, 971 P.2d 664 (Colo. App. 1998)(whether a particular 
component of the claimant's medical impairment was caused by the industrial injury is an 
inherent part of the rating process); Qual-Med, Inc. v. Industrial Claim Appeals Office, 
961 P.2d 590 (Colo. App. 1998).  
 
 Consistent with these principles, and under the particular facts and circumstances 
of this case, we conclude that the ALJ lacked jurisdiction to address the issue of 
apportionment absent a DIME.   We recognize that the claimant was not challenging the 
extent of the 26% whole person impairment rating given by Dr. McLaughlin.  We also 
recognize that Dr. McLaughlin did not “suggest a choice in the ratings,” or “promote one 
or the other as appropriate.”  Brief In Opposition at 3.  However, the claimant objected to 
the respondents’ FAL, which admitted only for the 18% apportioned impairment rating.  
See §8-43-203(2)(b)(II)(A), C.R.S.  The claimant’s argument notwithstanding, he was, in 
effect, challenging the ATP’s 18% apportioned impairment rating.  The issue of 
apportionment necessarily involves a determination of causation.3  That is, apportionment 
involves which work injury caused what impairment.  See W.C. Rule of Procedure 12-
3(B); 7 Code Colo. Reg. 1101-3, see Kriksciun, A Curious Journey:  Apportionment in 
Workers’ Compensation Today, 38 Colo. Law. 69 (March 2009).  As explained above, 
the issue of causation is a determination to be made by the ATP and a DIME.  Egan v. 
Industrial Claim Appeals Office, supra; Qual-Med, Inc. v. Industrial Claim Appeals 
Office, supra.  Accordingly, it follows that the ALJ lacked authority to determine 
causation of the claimant’s impairment absent a DIME.  Moreover, §8-42-107(8)(c) gives 
presumptive effect to the treating physician's determination and prohibits the ALJ from 
considering a dispute concerning the rating, including issues related to causation, unless a 
DIME is performed.  See Qual-Med, Inc. v. Industrial Claim Appeals Office, supra. 
 

                                                 
 
3 We recognize that prior Panel decisions have declared that the terms “apportionment” 
and “causation” are distinct.  See Hart v. Century Communications, W. C. No.  4-410-953 
(May 23, 2001); Nichols v. Denver Publishing Company, W.C. No. 4-248-693 (Sept. 21, 
2000).  However, these decisions were based on prior versions of §8-42-104, C.R.S. that 
either were in effect in 1998 or 1999.  The current version of §8-42-104, C.R.S. was 
amended in 2008 and effective as of July 1, 2008. See Martinez  v. Industrial Claim 
Appeals Office, 176 P.3d 826 (Colo. App. 2007). 
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 Based on our holding above, we will not address the remaining issues raised in the 
respondents’ Brief In Support.   
               
 IT IS THEREFORE ORDERED that the ALJ’s order dated September 22, 
2016, is set aside and the matter is remanded for completion of the DIME process. 

 
 
  INDUSTRIAL CLAIM APPEALS PANEL 

 
   
  David G. Kroll 
   
  Kris Sanko 
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¶ 1 In this workers’ compensation action, claimant, David Alan 

York, seeks review of an order of the Industrial Claim Appeals 

Office, affirming the order of an administrative law judge (ALJ).  The 

ALJ ruled that claimant had overcome the opinion of a 

division-sponsored independent medical examination (DIME).  The 

ALJ then determined that claimant had reached maximum medical 

improvement (MMI) as of July 21, 2015, and discontinued 

claimant’s temporary total disability (TTD) benefits as of that date.  

Claimant questions the ALJ’s jurisdiction to determine MMI 

effective July 21, 2015 and challenges the termination of his TTD 

benefits on that date.  We perceive no error in the Panel’s decision 

affirming the ALJ’s order, and therefore affirm. 

I.  Background 

¶ 2 Claimant sustained an admitted, work-related back injury in 

September 2010.  A little more than a month after the injury, 

claimant began treatment with an authorized treating provider 

(ATP), Dr. David Yamamoto.  Because conservative care did not 

improve claimant’s condition as much as hoped, Dr. Yamamoto 

referred claimant to an orthopedic surgeon, Dr. Sanjay Jatana, in 

July 2011.  In November 2011, Dr. Jatana performed an anterior 

 

115



2 

spinal fusion of claimant’s spine at L5-S1.  However, claimant 

continued to experience back pain, and in January 2013 Dr. Jatana 

performed a second surgery - a posterior spinal fusion with 

hardware insertion - at the same spinal section.   

¶ 3 Because neither Dr. Jatana nor any of claimant’s other ATPs, 

including Dr. Yamamoto, placed claimant at MMI within two years 

of his injury, employer, Manpower International, Inc. and its 

insurer, American Insurance Group Plan (collectively employer), 

retained an independent medical examiner, Dr. Lawrence Lesnak, 

to evaluate whether claimant had reached MMI.  Dr. Lesnak 

examined claimant and determined claimant was at MMI as of the 

date of the independent medical examination, January 14, 2014.  

Based on Dr. Lesnak’s recommendation, employer sought a 

“twenty-four month” DIME under section 8-42-107(8)(b)(II), 

C.R.S. 2016, in April 2014.  The DIME physician, Dr. Karen 

Ksiazek, agreed with Dr. Lesnak that claimant reached MMI on 

January 14, 2014, but would “require extensive maintenance 

therapy to engender any functional progression.”  In addition to 

concluding claimant had reached MMI on January 14, 2014, Dr. 

Ksiazek determined claimant had a combined impairment rating of 
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seventeen percent of the whole person.  Employer followed up its 

independent medical examination of claimant by Dr. Lesnak with 

an examination by another independent medical examiner, Dr. L. 

Barton Goldman, in late 2014.  Dr. Goldman agreed “with Dr. 

Ksiazek’s recommendations for maximum medical improvement in 

this matter.”   

¶ 4 Claimant challenged Dr. Ksiazek’s conclusion that he was at 

MMI.  The matter proceeded to hearing in early June 2015, but the 

hearing was not completed that day.  Just days after the June 2015 

hearing, on June 9, 2015, claimant had a third surgery during 

which Dr. Jatana removed his spinal hardware.   

¶ 5 At the continued hearing, in October 2015, claimant testified 

that his condition “improved dramatically” after the hardware 

removal surgery; that he was experiencing “continuous 

improvement” post-removal surgery; that his pain was no longer 

“intense” but was instead “half of what it was”; and that his low 

back “gets better all the time.”   

¶ 6 A number of physicians expressed the opinion that claimant 

should have reached MMI about six weeks after the removal 

surgery.  The record contains a letter from Dr. Jatana dated July 6, 
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2015, which states that claimant’s condition has improved but that 

“[i]t would be best to wait until he is about six weeks out from 

surgery at the end of July or early August.”  At a deposition entered 

into evidence at the continued hearing, employer’s counsel asked 

Dr. Ksiazek “what would be the predicted date of return to 

maximum medical improvement?”  She responded that “Dr. Jatana 

indicates it would be best to wait for six weeks,” and that “he’s the 

surgeon familiar with the procedure, so I would have to concur.”  

She was later asked: “And so at this juncture, he’s saying, I guess, 

six weeks and you don’t have any reason to argue with that?”  To 

this she replied:  “In terms of his follow-up for his removal of 

hardware, I would go with his recommendations.”  Most pertinent, 

Dr. Goldman testified that claimant reached MMI “six weeks after” 

his hardware removal surgery, “which would be around the third 

week of July.”   

¶ 7 After considering the evidence presented at both hearings, as 

well as several deposition transcripts and reams of documentary 

medical evidence, the ALJ agreed that claimant had not reached 

MMI in January 2014 as originally determined by Dr. Ksiazek.  

Instead, the ALJ credited Dr. Goldman’s opinion that claimant 
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reached MMI six weeks after the hardware removal surgery.  

Finding Dr. Goldman’s opinion credible and persuasive, the ALJ 

adopted July 21, 2015, which is precisely six weeks after the June 

9, 2015, surgery, as claimant’s MMI date.  The ALJ noted that, at 

her deposition, Dr. Ksiazek orally agreed MMI should be assessed 

six weeks post-surgery, and that Dr. Jatana opined that 

post-surgical improvement should be measured “about six weeks 

out from surgery.”   

¶ 8 Because temporary total disability (TTD) benefits cease by 

statutory operation when a claimant reaches MMI, the ALJ ended 

claimant’s TTD benefits effective July 21, 2015.  See 

§ 8-42-105(3)(a), C.R.S. 2016.  However, the ALJ awarded claimant 

TTD benefits for the eighteen month period between Dr. Ksiazek’s 

original MMI date of January 2014 and Dr. Goldman’s 

determination that claimant reached MMI in July 2015, six weeks 

after the hardware removal surgery.  He also ordered that a new 

DIME panel be constituted to determine the percentage of disability 

impairment. 

¶ 9 Claimant sought review before the Panel because he disagreed 

with the ALJ’s MMI determination.  The Panel affirmed the ALJ’s 
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decision regarding MMI and termination of TTD benefits, but 

reversed the ALJ’s order to constitute a new DIME panel to 

determine impairment, and remanded the matter to the ALJ to 

determine impairment as a question of fact. 

II.  ALJ’s Discretion to Decide MMI Date 

¶ 10 Claimant first contends that the ALJ exceeded his authority by 

determining an MMI date.  Specifically, claimant asserts that the 

ALJ should have returned claimant to a treating physician and then 

sent claimant for another DIME to determine whether he had 

reached MMI.  Relying on the supreme court’s ruling in Williams v. 

Kunau, 147 P.3d 33 (Colo. 2006), he argues that the ALJ does not 

have statutory authority to decide MMI without the input of both a 

treating physician and a DIME physician.  We are not persuaded 

that determining an MMI date under these circumstances is beyond 

an ALJ’s authority. 

¶ 11 Section 8-42-107(8)(b) of the Workers’ Compensation Act (Act) 

provides as follows: 

(b)(I) An authorized treating physician shall 
make a determination as to when the injured 
employee reaches maximum medical 
improvement as defined in section 
8-40-201(11.5). 
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(II) If either party disputes a determination by 
an authorized treating physician on the 
question of whether the injured worker has or 
has not reached maximum medical 
improvement, an independent medical 
examiner may be selected in accordance with 
section 8-42-107.2; except that, if an 
authorized treating physician has not 
determined that the employee has reached 
maximum medical improvement, the employer 
or insurer may only request the selection of an 
independent medical examiner if all of the 
following conditions are met: 
 
(A) At least twenty-four months have passed 
since the date of injury; 
 
(B) A party has requested in writing that an 
authorized treating physician determine 
whether the employee has reached maximum 
medical improvement; 
 
(C) Such authorized treating physician has not 
determined that the employee has reached 
maximum medical improvement; and 
 
(D) A physician other than such authorized 
treating physician has determined that the 
employee has reached maximum medical 
improvement. 
 
(III) [I]f the independent medical examiner 
selected pursuant to subparagraph (II) of this 
paragraph (b) finds that the injured worker has 
reached maximum medical improvement, the 
independent medical examiner shall also 
determine the injured worker’s permanent 
medical impairment rating.  The finding 
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regarding maximum medical improvement and 
permanent medical impairment of an 
independent medical examiner in a dispute 
arising under subparagraph (II) of this 
paragraph (b) may be overcome only by clear 
and convincing evidence.  A hearing on this 
matter shall not take place until the finding of 
the independent medical examiner has been 
filed with the division. 
 

§ 8-42-107(8)(b).   

¶ 12 In this case, employer requested a DIME under section 

8-42-107(8)(b)(II) because no authorized treating physician had 

placed claimant at MMI within twenty-four months of the date of 

his injury.  Thus, no ATP had declared claimant at MMI before Drs. 

Ksiazek and Lesnak issued their opinions both placing claimant at 

MMI as of January 14, 2014.   

¶ 13 The ALJ ruled that claimant overcame the January 2014 MMI 

finding by clear and convincing evidence.  The ALJ then assigned 

claimant an MMI date of July 21, 2015, which was six weeks after 

claimant’s hardware removal surgery.  The ALJ’s ruling was based 

on  evidence from claimant that he required and underwent 

hardware removal surgery in June 2015 which improved his 

condition and evidence from medical experts that claimant would be 

at MMI six weeks after the hardware was removed.  Because the 
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ALJ found claimant to be at MMI, claimant’s TTD benefits were 

discontinued effective July 21, 2015 under the explicit operation of 

section 8-42-105(3)(a).   

¶ 14 Claimant challenges the ALJ’s course of action and resulting 

discontinuation of his TTD benefits.  He argues that the ALJ did not 

have authority to make an MMI determination in the absence of an 

MMI declaration from his ATP and the DIME.  He analogizes his 

situation to that addressed in Williams v. Kunau and contends that, 

like the claimant in Williams, he, too should be returned to his ATP 

and the DIME physician so that they can enter a new MMI 

determination.  We reject claimant’s arguments. 

¶ 15 In Williams, a DIME physician disagreed with an ATP’s opinion 

that the claimant had reached MMI.  Thus, the DIME procedure 

had not closed because the DIME physician opined that the 

claimant had not yet reached MMI.  The claimant there received 

more treatment, and eventually was placed at MMI a second time by 

the ATP.  Williams, 147 P.3d at 34-35.  Based on the ATP’s opinion, 

the employer filed a final admission of liability (FAL).  Id.  The 

supreme court in Williams held that the employer’s FAL was 

ineffectual because the DIME had remained open.  Because the 
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DIME procedure had remained open, the employer was not free to 

file a FAL until the DIME had re-examined the claimant and made 

an independent determination that the claimant had reached MMI.  

The supreme court summarized the rule to be drawn from Williams 

as follows:  “We hold that, once a claimant has successfully 

challenged a finding of MMI through the DIME process, the DIME 

process remains open and, when the treating physician makes a 

second finding of MMI, the employer or insurer may not file an FAL 

to close the case prior to returning the claimant to the independent 

medical examiner for a follow-up examination and determination of 

MMI.”  Id. at 36. 

¶ 16 Claimant cites to no provision in the Act, and we have not 

found any, that sets forth the procedure to be followed in his 

circumstance.  It does not expressly require a claimant to be further 

examined by an ATP and a DIME after a DIME has determined that 

the claimant has reached MMI and that finding of MMI is set aside. 

¶ 17 Claimant essentially argues that overcoming a DIME’s MMI 

finding places a claimant in the same position as a claimant who 

has been found not at MMI by a DIME, and that, consequently, 

such a claimant should be returned to the ATP and the DIME until 
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both find the claimant to be at MMI.  However, we are not at liberty 

to read provisions into the Act, including the interpretation 

advanced by claimant.  See Kraus v. Artcraft Sign Co., 710 P.2d 480, 

482 (Colo. 1985) (“We have uniformly held that a court should not 

read nonexistent provisions into the . . . Act.”); Kieckhafer v. Indus. 

Claim Appeals Office, 2012 COA 124, ¶ 16. 

¶ 18 In our view, Williams is distinguishable from the situation 

presented by this case.  Here, unlike in Williams, the ATP had not 

determined MMI for over two years from the date of injury and the 

employer requested a DIME under the procedure allowed under 

section 8-42-107(8)(b)(II).  Claimant does not argue that this 

procedure was not authorized or that it was not properly followed.  

And, the DIME procedure had closed because Dr. Ksiazek had 

concluded claimant was at MMI.   

¶ 19 In its order, the Panel declared that “when an ALJ determines 

that the DIME physician’s opinion on the MMI date has been 

overcome . . . the question of the claimant's correct MMI date 

becomes a question of fact for the ALJ.”  In so declaring, the Panel 

cited to two of its earlier decisions.  See Nixon v. City & Cty. of 

Denver, W.C. No. 770-139 (Oct. 24, 2011); Solis v. Sunshine Bldg. 
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Maint., W.C. No. 4-726-043 (June 12, 2009).  .  It also noted that it 

adheres to this identical procedural course when an ALJ finds a 

DIME’s impairment rating has been overcome by clear and 

convincing evidence, and cited to its earlier decisions in support of 

this contention.  See Lee v. J. Garlin Comm. Furnishings, W.C. No. 

4-421-442 (Dec. 17, 2001); Garlets v. Mem’l Hosp. W.C. No. 

4-336-566 (Sept. 5, 2001).  .  Similar to MMI, once an impairment 

rating has been overcome, the Panel tells us, impairment becomes a 

question of fact for the ALJ to decide.   

¶ 20 While we are not bound by the Panel’s interpretation of the 

statute it administers or its earlier decisions, and review statutory 

construction de novo, we give “considerable weight” to the Panel’s 

interpretation and do not set it aside “‘unless plainly erroneous or 

inconsistent with such regulations.’”  Zerba v. Dillon Cos., 2012 

COA 78, ¶ 37 (quoting Jiminez v. Indus. Claim Appeals Office, 51 

P.3d 1090, 1093 (Colo. App. 2002)); see also Anderson v. Longmont 

Toyota, Inc., 102 P.3d 323, 326 (Colo. 2004).  The Panel’s 

interpretation will therefore be set aside only “if it is inconsistent 

with the clear language of the statute or with the legislative intent.”  
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Support, Inc. v. Indus. Claim Appeals Office, 968 P.2d 174, 175 

(Colo. App. 1998). 

¶ 21 We note that in Williams the supreme court adhered to the 

Panel’s interpretation of the Act in deciding that the DIME process 

does not close until a DIME physician determines a claimant has 

reached MMI.  Citing to the Panel’s own interpretative bulletin, the 

supreme court noted that “[h]istorically, the Division’s policy has 

been that, after an independent medical examiner determines the 

employee not to be at MMI, the independent medical examiner must 

make the final determination of MMI following additional care from 

the treating physician.”  Williams, 147 P.3d at 38.   

¶ 22 Thus, it is clear that the Panel does not treat claimant’s 

situation as analogous with Williams.  Instead, the Panel treats 

completed DIMEs – i.e. those in which the DIME physician has 

determined that a claimant reached MMI – differently than DIMEs 

finding a claimant needs additional treatment and is not yet at 

MMI.  In our view, the distinction drawn by the Panel is reasonable 

and consistent with the legislative intent.   

¶ 23 The legislature mandated that DIMEs must precede further 

litigation of a case.  However, the legislature also provided an 
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avenue for overcoming a DIME opinion, which suggests that the 

legislature did not view the DIME as the only terminus to treatment 

and litigation; rather, the legislature viewed DIMEs as simply an 

opinion that carries more weight.   

¶ 24 In other circumstances, our courts have held that an ALJ has 

authority to resolve conflicting medical and opinions and make an 

MMI determination.  See Kilpatrick v. Indus. Claim Appeals Office, 

2015 COA 30, ¶ 39 (“[W]hen an ATP issues conflicting MMI reports, 

‘it is for the ALJ to resolve the conflict, and the ALJ may do so 

without requiring the claimant to obtain an IME.’” (quoting Blue 

Mesa Forest v. Lopez, 928 P.2d 831, 833 (Colo. App. 1996))).  

Likewise, “[i]f there are any ambiguities in a DIME physician’s 

report regarding whether a claimant is at MMI, resolution of such 

ambiguities presents a question of fact for the ALJ to resolve.”  

MGM Supply Co. v. Indus. Claim Appeals Office, 62 P.3d 1001, 1005 

(Colo. App. 2002). 

¶ 25 Claimant also asserts, that the resulting disparate treatment 

between claimants like him – whose DIME determination has been 

overcome – and Williams claimants whose DIME was not concluded, 

violates equal protection.  We disagree with this assertion. 
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¶ 26 “The threshold question in an equal protection challenge is 

whether the legislation results in dissimilar treatment of similarly 

situated individuals.”  Pepper v. Indus. Claim Appeals Office, 131 

P.3d 1137, 1140 (Colo. App. 2005), aff'd on other grounds sub nom. 

City of Florence v. Pepper, 145 P.3d 654 (Colo. 2006).  “To violate 

equal protection provisions, the classification must arbitrarily single 

out a group of persons for disparate treatment from other persons 

who are similarly situated.”  Peregoy v. Indus. Claim Appeals Office, 

87 P.3d 261, 265 (Colo. App. 2004).  As discussed above, claimants 

whose DIME has determined the claimant has reached MMI are not 

in the same position as those individuals whose DIME  has 

determined that the claimant has not reached MMI.  The two 

groups are in different procedural categories.  Because the groups 

are not statutorily similarly situated, there cannot be an equal 

protection violation.  See Christie v. Coors Transp. Co., 933 P.2d 

1330, 1334 (Colo. 1997) (rejecting equal protection challenge on 

grounds that injured workers seeking permanent total disability 

(PTD) benefits are not similarly situated to workers already receiving 

PTD whose claim may be subject to reopening).  
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¶ 27 Moreover, the state has a legitimate interest in ensuring that 

claims conclude.  See Peregoy, 87 P.3d at 265 (rejecting equal 

protection claim asserted by claimant who challenged necessity of 

reopening her closed claim on grounds that closure of claims was a 

legitimate state interest that merited different treatment of 

claimants with closed versus open claims).  Requiring a claimant 

who has overcome a DIME’s MMI decision to return for a follow up 

MMI assessment by an ATP and another by a DIME would 

substantially lengthen the litigation process and undermine the 

efficiency the legislature built into the workers’ compensation 

system.  We conclude there was no equal protection violation in 

carrying out that legislative purpose.  Id.; see § 8-40-102, 

C.R.S. 2016 (legislative purpose of the Act is “to assure the quick 

and efficient delivery of disability and medical benefits to injured 

workers at a reasonable cost to employers”). 

¶ 28 Consequently, the Panel properly held that the ALJ acted 

within his discretion in determining the MMI date after claimant 

had overcome the DIME physician’s MMI finding. 
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III.  Substantial Evidence Supports the ALJ’s Determination 

¶ 29 Claimant next contends that even if the ALJ had authority to 

decide his MMI date, the evidence in the record does not support 

the ALJ’s decision.  We disagree. 

¶ 30 The ALJ found that claimant reached MMI on July 21, 2015, 

six weeks after his hardware removal surgery.  This finding was 

supported by the testimony of Dr. Goldman.  Contrary to claimant’s 

suggestion, Dr. Goldman’s opinion was neither an outlier nor 

unsupported.  Rather, his opinion was echoed and corroborated by 

the DIME physician, Dr. Ksiazek, as well as the opinion of Dr. 

Jatana, claimant’s ATP and spine surgeon.  Further, claimant 

himself testified that his back “improved dramatically” after the 

hardware removal surgery.   

¶ 31 An ALJ’s decision regarding MMI must be upheld if supported 

by substantial evidence in the record.  See MGM Supply Co., 62 P.3d 

at 1005 (rejecting “employer’s contention that the ALJ’s decision 

regarding claimant’s MMI status was not supported by substantial 

evidence”).   

¶ 32 “Substantial evidence is that quantum of probative evidence 

which a rational fact-finder would accept as adequate to support a 
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conclusion, without regard to the existence of conflicting evidence.”  

Metro Moving & Storage Co. v. Gussert, 914 P.2d 411, 414 (Colo. 

App. 1995).  “When an ALJ’s findings of fact are supported by 

substantial evidence, we are bound by them.”  Paint Connection Plus 

v. Indus. Claim Appeals Office, 240 P.3d 429, 431 (Colo. App. 2010); 

see § 8-43-308, C.R.S. 2016.  

¶ 33 “We must also defer to the ALJ’s credibility determinations 

and resolution of conflicts in the evidence, including the medical 

evidence.”  City of Loveland Police Dep’t v. Indus. Claim Appeals of 

Office, 141 P.3d 943, 950 (Colo. App. 2006).  The weight to be given 

the experts’ testimony in this case “is a matter exclusively within 

the discretion of the [ALJ] as fact-finder.”  Rockwell Int’l v. Turnbull, 

802 P.2d 1182, 1183 (Colo. App. 1990).  “Further, we may not 

interfere with the ALJ’s credibility determinations except in the 

extreme circumstance where the evidence credited is so 

overwhelmingly rebutted by hard, certain evidence that the ALJ 

would err as a matter of law in crediting it.”  Arenas v. Indus. Claim 

Appeals Office, 8 P.3d 558, 561 (Colo. App. 2000). 

¶ 34 We conclude that the evidence cited by the ALJ substantially 

supports the ALJ’s finding that claimant reached MMI in July 2015.  
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Like the Panel, we are therefore bound by the ALJ’s MMI finding 

and may not set it aside.  Paint Connection Plus, 240 P.3d at 431; 

Metro Moving & Storage Co., 914 P.2d at 414.  Hence, the Panel did 

not err in affirming this portion of the ALJ’s decision. 

IV.  Cessation of TTD Without Impairment Rating 

¶ 35 Last, claimant contends that the ALJ should not have 

discontinued his TTD benefits on July 21, 2015, because no 

impairment rating was in effect as of that date.  He argues that 

cutting off benefits without an impairment rating in place 

improperly denied him needed benefits.  We are not persuaded that 

the Panel erred or misapplied the law in affirming the ALJ’s order 

discontinuing TTD benefits. 

¶ 36 Section 8-42-105(3)(a) unambiguously states that TTD benefits 

“shall continue until . . . [t]he employee reaches maximum medical 

improvement.”  The statute makes no mention of a need for an 

impairment rating to be in effect before TTD benefits cease.   

¶ 37 A division of this court has noted that termination of 

temporary disability benefits before an impairment rating has been 

determined can leave a claimant in the lurch “without payment of 

any benefits until there is a determination of medical impairment.”  
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Monfort Transp. v. Indus. Claim Appeals Office, 942 P.2d 1358, 1360 

(Colo. App. 1997).  While we agree that, ideally, permanent 

disability benefits would seamlessly commence when temporary 

disability benefits cease, the statute does not impose such a 

mandate.   

¶ 38 The rule governing termination of TTD benefits referenced in 

Monfort Transportation addresses the termination of TTD benefits 

without a hearing.  The current version of the rule provides that an 

employer seeking to terminate TTD benefits without a hearing must 

include “a position on permanent disability benefits” in its 

admission of liability.  Dep’t of Labor & Emp’t Rule 6-1(A), 7 Code 

Colo. Regs. 1101-3.  The record here reflects that employer complied 

with this mandate by listing a whole person impairment rating of 

seventeen percent for claimant in its final admission of liability 

(FAL).   

¶ 39 More importantly, because claimant’s case subsequently went 

to hearing, the procedural mandate of W.C. Rule 6-1(A) was 

inapplicable.  Employer had met W.C. Rule 6-1(A)’s requirement of 

including an impairment rating in an admission, but the rule does 

not apply when MMI is decided at a hearing.  In other words, the 
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rule referenced in Monfort Transportation applies to a different 

situation than that presented here.   

¶ 40 Further, prior to the hearing, the parties agreed to bifurcate 

the issues, trying MMI at the hearing before us for review and 

resolving impairment or permanent total disability at a hearing to 

be held at a later date.  Claimant’s counsel acknowledged at the 

hearing that because MMI had been concluded, proceedings to 

determine disability benefits could commence.  He also recognized 

on the record that employer would file a new FAL setting forth an 

impairment rating and that claimant would then have the 

opportunity to file another application for hearing on the issue of 

permanent total disability.  As all of the promised actions described 

above would have occurred after the record on this case was closed, 

we do not know if those steps have been taken.  If the question of 

impairment and permanent disability has not yet been addressed, 

we urge the parties and the ALJ to take the necessary steps to 

implement claimant’s permanent disability benefits, effective from 

the date of MMI, as quickly as possible.   

¶ 41 Despite claimant’s acquiescence to the bifurcation of MMI and 

impairment, he nevertheless argues here that the ALJ erred by 
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terminating his TTD benefits without simultaneously determining 

impairment.  He relies upon a 2013 Panel decision to support his 

assertion that his TTD benefits could not be terminated unless and 

until his permanent impairment had been determined.  Claimant 

points to language in Gomez v. U.S. Express, W.C. No. 4-863-591 

(July 30, 2013), in which the Panel “agreed” that “the ALJ erred in 

terminating temporary benefits . . . since an impairment rating 

assessment had not yet been completed by the ATP.”  Claimant’s 

focus on the Gomez passage ignores a critical procedural roadblock 

in Gomez that precluded the ALJ from making an MMI 

determination at all.  Unlike in the present case, in Gomez, the ALJ 

made an MMI finding even though “no DIME had taken place.”  The 

ALJ’s MMI determination was therefore “set aside” because “it was 

premature for the ALJ to address or determine the issue of MMI.”  

Thus, the ALJ in Gomez lacked jurisdiction to make an MMI 

finding, thereby necessitating the Panel’s reversal of the MMI 

determination.  And, without a valid MMI determination, the Panel 

held that the ALJ could not properly end the claimant’s temporary 

disability benefits.  The lack of an impairment rating was 
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consequently not the primary reason the ALJ could not determine 

MMI. 

¶ 42 This procedural difference makes Gomez factually 

distinguishable from the case currently before us.  We know of no 

legal authority, and claimant has not cited any, indicating that 

temporary disability benefits cannot be terminated at a hearing 

unless permanent impairment has been determined.  Indeed, in its 

review of this case, the Panel held Gomez distinguishable and 

inapplicable, and refused to grant the discussion claimant 

highlights any precedential weight here. 

¶ 43 Finally, to the extent claimant asserts arguments in his reply 

brief that were not argued in his opening brief or in his petition for 

review to the Panel – specifically claimant’s contention that the 

Panel’s ruling violates W.C. Rule 11-7 - we will not address the 

arguments.  An appellant may not raise new arguments in a reply 

brief.  See IBC Denver II, LLC v. City of Wheat Ridge, 183 P.3d 714, 

718 (Colo. App. 2008) (“[W]e do not consider arguments raised on 

appeal for the first time in a reply brief.”). 

¶ 44 Accordingly, we conclude that the Panel did not err in 

affirming the ALJ’s MMI finding and termination of claimant’s TTD 
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benefits effective on the MMI date despite the lack of an impairment 

rating.  To the extent claimant is entitled to disability benefits, we 

note that those either will be or already have been determined at a 

separate hearing and should commence effective the date of MMI 

forward. 

V.  Conclusion 

¶ 45 The Panel’s order is therefore affirmed. 

JUDGE FURMAN and JUDGE HARRIS concur. 
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NOTICE CONCERNING ISSUANCE OF THE MANDATE 
 
 
 
Pursuant to C.A.R. 41(b), the mandate of the Court of Appeals may issue forty-three 
days after entry of the judgment.  In worker’s compensation and unemployment 
insurance cases, the mandate of the Court of Appeals may issue thirty-one days after 
entry of the judgment.  Pursuant to C.A.R. 3.4(m), the mandate of the Court of Appeals 
may issue twenty-nine days after the entry of the judgment in appeals from 
proceedings in dependency or neglect. 
 
Filing of a Petition for Rehearing, within the time permitted by C.A.R. 40, will stay the 
mandate until the court has ruled on the petition.  Filing a Petition for Writ of Certiorari 
with the Supreme Court, within the time permitted by C.A.R. 52(b), will also stay the 
mandate until the Supreme Court has ruled on the Petition. 
 
 
 
    BY THE COURT:  Alan M. Loeb   
        Chief Judge 
 
 
DATED:  September 22, 2016 
 

Notice to self-represented parties:  The Colorado Bar Association 

provides free volunteer attorneys in a small number of appellate cases.  If 

you are representing yourself and meet the CBA low income 

qualifications, you may apply to the CBA to see if your case may be 

chosen for a free lawyer.  Self-represented parties who are interested 

should visit the Appellate Pro Bono Program page at 

http://www.cba.cobar.org/repository/Access%20to%20Justice/AppelatePr

oBono/CBAAppProBonoProg_PublicInfoApp.pdf 
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