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18CA0763 McGlothlen v ICAO 04-25-2019 

COLORADO COURT OF APPEALS 

Court of Appeals No. 18CA0763 
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WC No. 4-937-396 

Barbara McGlothlen, 

Petitioner, 

v. 

Industrial Claim Appeals Office of the State of Colorado, Karman, Inc. and 
Pinnacol Assurance, 
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¶ 1 In this workers’ compensation action, claimant, Barbara 

McGlothlen, seeks review of a final order of the Industrial Claim 

Appeals Office (Panel) affirming the order of an administrative law 

judge (ALJ) that granted summary judgment for employer, Karman, 

Inc., and its insurer, Pinnacol Assurance.  The ALJ denied and 

dismissed claimant’s claim for benefits because it was barred by the 

applicable statute of limitations.  We set aside the order and 

remand for further proceedings. 

I. Background 

¶ 2 Claimant worked as a technical designer for employer.  In 

2012 and 2013, she sought medical attention for asthma which she 

believed was triggered by her exposure to an unknown substance in 

the new building employer moved to in March 2012.  In October 

2013, a physician who examined claimant wrote her a letter 

suggesting that her symptoms could be related to degrading 

fiberglass lining in the HVAC ductwork and a possible indoor air 

quality problem in her workplace.    
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¶ 3 The physician’s letter reached claimant’s supervisor, who, in 

compliance with applicable rules, submitted a Workers 

Compensation – First Report of Injury or Illness to Pinnacol on 

December 4, 2013.  See Dep’t of Labor & Emp’t Rule 5-2(A), 7 Code 

Colo. Regs. 1101-3.  The form stated that claimant had been 

experiencing “respiratory disorders” that she attributed to the 

workplace environment and identified April 9, 2013, as the date of 

injury or onset.   

¶ 4 On December 24, 2013, employer filed a Notice of Contest with 

the Division of Workers’ Compensation.  The Notice cited a claim 

number and stated that “liability for the above-referenced claim” 

was contested or denied because further investigation was 

warranted.  The form included the following statement: 

NOTICE TO CLAIMANT: 

You may request an expedited hearing on the 
issue of compensability by filing an Application 
for Hearing and Notice to Set and a Request for 
Expedited Hearing with the Office of 
Administrative Courts.  These forms must be 
filed within 45 days from the date of mailing 
on this Notice of Contest.  If you don’t file 
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within 45 days, the hearing will be set within 
the usual time limits.    

¶ 5 Two days later, the Division sent claimant a letter advising her 

that employer had “filed a Notice of Contest denying liability for 

your workers’ compensation claim” and again advising her that she 

could file for an expedited hearing and have an ALJ decide if 

benefits should be awarded.  In addition, the letter stated: “If you 

have not filed a Workers’ Claim for Compensation, you may wish to 

do so.”     

¶ 6 In January 2014, claimant informed employer that because of 

her continuing respiratory issues, asthma diagnosis, and 

deteriorating health, she was requesting a medical leave of absence. 

She sent a letter to employer in June 2014, reiterating her belief 

that employer’s building was causing her health problems, and she 

did not return to work for employer thereafter. 

¶ 7 Claimant subsequently filed a lawsuit against employer in 

federal court, McGlothlen v. Karman, Inc., No. 16-CV-03125, 2017 

WL 2876459 (D. Colo. July 6, 2017), alleging that employer had 

retaliated against her based on her disability and her workers’ 
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compensation claim.  The federal court granted employer’s motion 

to dismiss.  Regarding McGlothlen’s claim for damages for injuries 

sustained while working, the court noted that Karman “argues that 

these alleged injuries or illnesses were subject to the workers’ 

compensation claim filed by Karman on Plaintiff’s behalf in 

December 2013 and, thus, the CWCA bars any tort claim seeking 

monetary recovery for such injuries.”  2017 WL 2876459, *5.  

Agreeing with Karman, the federal court rejected McGlothlen’s 

argument that she had not consented to Karman’s filing of a claim 

on her behalf in December 2013 because she had not disclaimed 

the filing as required under section 8-43-103(1), C.R.S. 2018.  See 

id. at *6.   

¶ 8 On September 6, 2017, after dismissal of her federal court 

action, claimant filed a pro se application for a hearing on the 

issues of compensability, benefits for her work-related 

“occupational asthmas and contact dermatitis,” and penalties on 

the ground that “WC #3732757 was filed fraudulently 12/6/13 by 

. . . employer Karman, Inc.”  Her application was accompanied by a 
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lengthy “request for hearing” consisting of argument and numerous 

exhibits.  Among other arguments, she asserted that (1) employer 

violated the Workers’ Compensation Act (the Act) when it filed “the 

workers’ compensation claim” on December 6, 2013, in response to 

the physician’s letter; and (2) employer incorrectly identified “a 

single date of incident of [April 9, 2013,]” and “failed to report 

nineteen (19) dates of illness, dates of injury, lost time from work, 

testing or for contraction of an occupational disease that occurred 

beginning June 26, 2012 . . . until Dec[ember] 6, 2013.”     

¶ 9 Employer and insurer (respondents) moved for summary 

judgment on the ground that the statute of limitations had expired. 

Respondents noted that in claimant’s request for hearing, she  

“admit[ted] to knowledge of her condition and claim[ed] that that 

condition was work related as far back as 2012,” and asserted that 

she had failed to file a claim for workers’ compensation benefits 

within the applicable two-year statute of limitations.   

¶ 10 The ALJ agreed.  He found it undisputed that claimant had 

the required knowledge of a work-related claim by at least 
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December 2013, when employer filed its First Report of Injury, and 

that she did not file an application for hearing until September 7, 

2017, more than three years after she reasonably knew that she 

had a workers’ compensation claim.  The ALJ further found it 

undisputed that no tolling circumstances existed to stop the statute 

of limitations from running, and that there was no reasonable 

excuse for claimant not to have timely filed her claim.  He therefore 

entered summary judgment for respondents. 

¶ 11 On review, the Panel affirmed.  Among other things, the Panel 

noted that claimant continued to “mistakenly refer to the employer’s 

First Report of Injury as a fraudulently filed workers’ compensation 

claim on her behalf,” and it explained that the first report differed 

from a worker’s claim for compensation and did not control the date 

the statute of limitations began to run. 

II. Analysis

¶ 12 As we understand it, claimant’s primary argument on appeal 

is that the First Report of Injury filed by employer in December 

2013 was in fact the initial workers’ compensation claim — albeit 
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one that was made without her input or knowledge and that 

erroneously listed only a single date of injury.  Thus, she contends, 

the ALJ and the Panel erred in concluding that her failure to file her 

own claim within the limitations period warranted dismissal of her 

case.  We conclude that further proceedings are required to resolve 

this issue. 

A. Summary Judgment and Standard of Review

¶ 13 “[S]ummary judgment may be sought in a workers’ 

compensation proceeding before the ALJ.”  Fera v. Indus. Claim 

Appeals Office, 169 P.3d 231, 232 (Colo. App. 2007).  Under Office 

of Administrative Courts Rule of Procedure (OACRP) 17, a party 

may move “for summary judgment seeking resolution of any 

endorsed issue for hearing.”  Dep’t of Pers. & Admin. Rule 17, 1 

Code Colo. Regs. 104-3.  As in a proceeding under C.R.C.P. 56, 

summary judgment may be granted in a workers’ compensation 

case if “there is no disputed issue of material fact and . . . the party 

is entitled to judgment as a matter of law.”  OACRP Rule 17; see 

47



also Nova v. Indus. Claim Appeals Office, 754 P.2d 800, 802 (Colo. 

App. 1988). 

¶ 14 Legal conclusions on summary judgment are generally 

reviewed de novo.  See A.C. Excavating v. Yacht Club II Homeowners 

Ass’n, 114 P.3d 862, 865 (Colo. 2005); Fera, 169 P.3d at 233.  

Under the standard of review in section 8-43-308, C.R.S. 2018,   

[we] may affirm or set aside [a final] order, but 
only upon the following grounds: That the 
findings of fact are not sufficient to permit 
appellate review; that conflicts in the evidence 
are not resolved in the record; that the findings 
of fact are not supported by the evidence; that 
the findings of fact do not support the order; or 
that the award or denial of benefits is not 
supported by applicable law.  If the findings of 
fact entered by the . . . administrative law 
judge are supported by substantial evidence, 
they shall not be altered by the court of 
appeals. 

See Fera, 169 P.3d at 233 (citing section 18-43-308 standard of 

review, division set aside order and remanded where issues of fact 

as to whether refusal to preauthorize treatment was reasonable 

precluded summary judgment). 
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B. Statute of Limitations 

¶ 15 To be timely filed under the Act, a claim for workers’ 

compensation must generally be filed within two years of the alleged 

injury.  The Act provides: 

[T]he right to compensation and benefits . . .  
shall be barred unless, within two years after 
the injury or after death resulting therefrom, a 
notice claiming compensation is filed with the 
division.  This limitation shall not apply . . . if 
it is established to the satisfaction of the 
director within three years after the injury or 
death that a reasonable excuse exists for the 
failure to file such notice claiming 
compensation . . . . 

§ 8-43-103(2), C.R.S. 2018.  

¶ 16 The limitation period commences when the claimant, as a 

reasonable person, should recognize the nature, seriousness, and 

probable compensable character of the injury.  City of Durango v. 

Dunagan, 939 P.2d 496, 498 (Colo. App. 1997); see also City of 

Boulder v. Payne, 162 Colo. 345, 351, 426 P.2d 194, 197 (1967); 

City of Colo. Springs v. Indus. Claim Appeals Office, 89 P.3d 504, 

506 (Colo. App. 2004). 

49



¶ 17 Thus, section 8-43-103(2) mandates that a notice claiming 

compensation be filed within two years of a claimant’s discovery of 

the nature, seriousness, and probable compensable character of the 

work-related injury or illness.  The two-year statute of limitations 

deadline may be extended for one additional year if the claimant 

establishes that a reasonable excuse exists for failing to file timely.  

See Silsby v. Tops Drive In Rest.-Dutton Enters., Inc., 160 Colo. 549, 

551, 418 P.2d 525, 526 (1966) (“A ‘legally justifiable’ excuse is one 

which the Commission . . . finds to be reasonably sufficient to 

excuse the delay.”).  Whether an excuse is reasonable is within the 

ALJ’s discretion and will be set aside only upon a showing of abuse 

of that discretion.  Indus. Comm’n v. Canfield, 172 Colo. 18, 21, 469 

P.2d 737, 739 (1970).

¶ 18 The “notice claiming compensation” is generally a notice filed 

by a claimant on a prescribed form, notifying the Division of his or 

her alleged injury and intent to pursue compensation.  However, 

failure to file such a notice on the prescribed form does not deprive 

the ALJ of jurisdiction to entertain the claim.  See Intermountain 
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Rubber Industries, Inc. v. Valdez, 688 P.2d 1133, 1136 (Colo. App. 

1984) (claimant’s petition to reopen, which contained information 

substantially equivalent to that which would be set forth in a notice 

of claim, was sufficient to operate as a notice of claim); Pinkard 

Constr. Co. v. Schroer, 487 P.2d 610, 612 (Colo. App. 1971) (not 

published pursuant to C.A.R. 35(f)) (report and supplemental report 

of accident, submitted on behalf of employer and signed by 

employer and claimant employee, was sufficient to constitute notice 

claiming compensation).  The Pinkard division cited 3 A. Larson, 

The Law of Workmen’s Compensation § 78.11, for the “prevailing 

view” that, “[e]ven under a statute that specifically requires the 

filing of a claim, most courts will accept as the equivalent of a 

statutory claim any paper that contains the substance usually 

supplied by a formal claim, although the form may be defective.” 

Id.  

¶ 19 Further, section 8-43-103, which addresses both the 

employer’s obligation to notify the division of a work-related injury 

(subsection 1) and the statute of limitations barring untimely claims 
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for compensation (subsection 2), states that: “Any notice required to 

be filed by an injured employee . . . may be made and filed by 

anyone on behalf of such claimant and shall be considered as done 

by such claimant if not specifically disclaimed or objected to by 

such claimant in writing filed with the division within a reasonable 

time.”  § 8-43-103(1).  (As discussed above, this provision was relied 

on by employer in arguing to the federal court that claimant had a 

workers’ compensation claim and thus was barred from seeking tort 

damages.) 

C. Application

¶ 20 Certain arguments made by claimant are conclusively refuted 

by the record.  First, the limitations period at issue is the two-year 

period (potentially extended to three years upon a finding of 

reasonable excuse) set forth in section 8-43-103(2); neither the five-

year statute of limitations for injuries resulting from exposure to 

radioactive or fissionable materials (section 8-43-103(3)), nor the 

six-year statute of limitations for reopening of existing claims 

(section 8-43-303(1)) has any applicability to the facts of this case.  
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Second, claimant is not entitled to relief based on the fact that 

employer listed only a single date of incident (April 9, 2013) on its 

First Report, rather than listing some nineteen other incidents.  We 

are aware of no authority requiring an employer to list more than 

one date, and in any event, claimant cannot show that she was 

prejudiced by the date chosen by employer.  Finally, the record 

amply establishes that claimant was aware of the nature and 

probable compensable character of her condition at least by 

December 2013. 

¶ 21 However, we cannot determine from the orders of the Panel or 

of the ALJ whether any consideration was given to facts provided by 

claimant that, in our view, could support a finding that claimant’s 

failure to file her own claim after December 2013 did not 

necessarily mean her claim was barred by the statute of limitations. 

¶ 22 Regarding the issue of whether employer’s First Report of 

Injury should be deemed the “notice claiming compensation” in the 

unique circumstances presented here: We are aware that such a 

first report is generally a different document, serving a different 
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purpose, than a notice of claim filed by an injured worker.  

However, we cannot overlook the fact that the same employer who 

now relies on that distinction (arguing in its brief here, e.g., that 

claimant “mischaracterizes the employer’s first report of injury as a 

workers’ claim for compensation, which is incorrect factually and 

legally”) appears to have taken the opposite position in the federal 

court case, arguing that McGlothlen’s tort claims were barred in 

light of “the workers’ compensation claim filed by Karman on 

[McGlothlen’s] behalf in December 2013.” 

¶ 23 Claimant brought the federal case to the attention of the ALJ 

and in fact cited the language quoted above that sets forth the 

employer’s argument there.  Given its apparent direct bearing on 

the issue before him, the ALJ could properly have considered the 

case.  See Vento v. Colo. Nat. Bank, 985 P.2d 48, 52 (Colo. App. 

1999) (a court may take judicial notice of court records in a related 

proceeding).  However, although the ALJ found that claimant had 

not provided a reasonable excuse for failing to file her own petition, 
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his order makes no reference to the federal case or to the position 

taken by employer in that case.   

¶ 24 Nor does the ALJ mention other evidence cited by claimant 

suggesting that, in 2013, she was led to believe a claim had in fact 

been filed by employer on her behalf.  In the materials filed with her 

request for a hearing, she refers to a telephone conversation she 

had with a Pinnacol claims representative on December 6, 2013.  In 

that conversation, when claimant expressed confusion and said she 

had not filed a claim, the representative allegedly told her that 

employer must have filed a claim on her behalf.  Such a statement 

would be consistent with two letters sent by the representative to 

claimant on the same date, requesting additional medical 

information regarding her claim and attaching information “about 

your workers’ compensation claim.”  Similar references to her 

“claim” appear in other communications, e.g., the Notice of Contest 

referring to the “above-referenced claim” and a December 26, 2013, 

letter from the division that referred to “your workers’ compensation 

claim” and advised claimant that she could ask for an expedited 
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hearing.  The fact that the last sentence in that letter stated that 

claimant “may wish to” file a workers’ compensation claim if she 

had not done so would not, in our view, necessarily convey that she 

was obligated to file such a claim, particularly in light of other 

communications that could suggest to a reasonable person that no 

such additional filing was required. 

¶ 25 As noted, none of this evidence was referred to by the ALJ or 

the Panel.  There is no discussion of whether the inconsistent 

positions taken by employer would support a finding that employer 

waived, or was estopped to assert, its claim that the First Report of 

Injury was not in fact a workers’ compensation claim.  See Colo. 

Auto Body, Inc. v. Newton, 160 Colo. 113, 122, 414 P.2d 480, 485 

(1966) (discussing whether deficiencies in employee’s notice could 

be waived, and noting that “the conduct of the parties after the 

notice can form the basis of such a waiver”); Martin v. Indus. 

Comm’n, 43 Colo. App. 521, 523, 608 P.2d 366, 367-68 (1979) 

(considering whether employer and insurer were estopped from 

asserting untimely filing as a defense, but concluding that, “[u]nder 
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the circumstances here, we find no waiver by the employer or 

insurer and find no grounds for any estoppel”). 

¶ 26 In sum, while we recognize that reasonableness is generally a 

matter within the ALJ’s discretion, we are unable to say whether 

the ALJ considered the circumstances outlined above in making his 

ultimate finding that there was “no reasonable excuse” for 

claimant’s alleged failure to file a timely claim.  Nor can we say, 

conversely, that those circumstances demonstrate reasonableness 

— or establish waiver or estoppel — as a matter of law.  See 

Canfield, 172 Colo. at 21, 469 P.2d at 739 (remanding to 

Commission where supreme court could not say whether claimant’s 

excuse for untimely filing compelled Commission to find, as a 

matter of law, that reason was a legally justifiable excuse).   

¶ 27  Accordingly, applying the standard set forth in section 18-43-

308, we set aside the Panel’s order and return the case for such 

further proceedings as the ALJ deems necessary to address the 

issues discussed here. 
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III. Conclusion

¶ 28 The order is set aside, and the case is remanded for further 

proceedings in accordance with the views set forth above. 

JUDGE DUNN and JUDGE ASHBY concur. 
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INDUSTRIAL CLAIM APPEALS OFFICE 

W.C. No. 5-077-489-001

IN THE MATTER OF THE CLAIM OF: 

SEAN  DENNEHY,  

Claimant, 

v.             FINAL ORDER  

AFFINITY GAMING BLACKHAWK LLC, 

Employer,  
and 

PINNACOL ASSURANCE, 

Insurer, 
Respondents. 

 The pro se (self-represented) claimant seeks review of an order of Administrative 
Law Judge Cannici (ALJ) dated August 7, 2018, that granted the respondents’ summary 
judgment motion and denied and dismissed the claimant’s claim for benefits.  We affirm. 

The ALJ made the following pertinent factual findings.  The claimant alleged he 
suffered an acute injury while working for the respondent employer.  The claimant has 
used several dates of injury over time.  The multiple dates have resulted in two workers’ 
compensation claims being opened at the Division of Workers’ Compensation (Division). 
One claim was prompted by the claimant’s claim for compensation and the other was 
prompted by the respondent’s First Report of Injury (First Report).  However, it is agreed 
by the parties that there is only one incident involved in this matter.  The claimant now 
asserts that January 9, 2013, is the date of injury. 

On August 26, 2013, the employer completed a First Report, and it was based 
upon an Employee Accident Report dated August 23, 2013.  The First Report was filed 
with the insurer on August 26, 2013.  This was a no-lost time incident.  The claimant 
resigned his employment on August 23, 2013. 

Medical treatment was provided to the claimant notwithstanding the fact that the 
claim was being contested.  Authorized treating physician, Dr. Villavicencio (ATP), 
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placed the claimant at maximum medical improvement (MMI) with no impairment and 
no restrictions on October 2, 2013.  

On June 17, 2014, the claimant wrote two letters indicating he felt additional 
treatment was needed, and stated that “[o]n 3/12/14 I formally filed a petition to reopen 
my claim. . . .”  The claimant indicated his intent to schedule a pre-hearing conference on 
the issue.  He specifically wrote that he did “not have many options left before this starts 
actually going to court.”  The March 12, 2014, documents referred to in these letters were 
sent to the insurer and the employer and not to the Division. 

Thereafter, in April 2018, the claimant filed a petition to reopen with the Division. 
However, the claimant’s petition to reopen was denied because there was no claim on 
file.  The claimant then wrote a letter, dated May 14, 2018, and filed this with the 
Division.  The claimant’s letter states as follows: 

On 4-9-18 you rejected my petition to re-open the claim because there was 
not a record of a claim under my name.  I have since learned my 
employer’s insurance did not file with the state because I did not take 
anytime (sic) off work.  I guess they are not required to report it when if 
(sic) no wages are lost. . .I spoke to your office and they said to send in the 
form to open the claim prior to requesting a hearing.  At this time, I am 
including the paperwork to officially open the claim with the state and put 
it on record. 

The claimant’s Worker’s Claim for Compensation dated May 14, 2018, was received by 
the Division on May 23, 2018.  The original First Report was filed with the Division on 
May 25, 2018, and a Notice of Contest was filed on June 5, 2018.   

The respondents subsequently filed a motion for summary judgment, arguing the 
claimant’s claim for compensation was barred by the statute of limitations enunciated in 
§8-43-103(2), C.R.S.

The ALJ ultimately granted the respondents’ summary judgment motion.  He 
found that the claimant did not file a Worker’s Claim for Compensation with the Division 
until May 14, 2018.  The ALJ found, however, that the claimant had the requisite 
knowledge by at least August 23, 2013, of his work injury.  The ALJ also found that 
because the claimant did not timely initiate a workers’ compensation claim, he had no 
claim to reopen.  Thus, the ALJ essentially denied the claimant’s petition to reopen. 
Further, the ALJ held that the respondents filed a First Report with the insurer on August 
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26, 2013.  Since the claimant’s claim was a no-loss time incident, the ALJ held that the 
respondents satisfied all action required under the Workers’ Compensation Act.  See §8-
43-101(1) and (2), C.R.S.  Finding no dispute of any material fact upon which the
claimant could avoid application of the statute of limitations under §8-43-103(2), C.R.S.,
the ALJ denied and dismissed the claimant’s claim for benefits.

The claimant has petitioned to review the ALJ’s order granting the respondents’ 
summary judgment motion.  

OACRP 17 allows an ALJ to enter summary judgment where there are no disputed 
issues of material fact.  See Office of Administrative Courts' Rule of Procedure (OACRP) 
17, 1 Code Colo. Reg. 104-3 at 7.  Moreover, to the extent that it does not conflict with 
OACRP 17, C.R.C.P. 56 also applies in workers' compensation proceedings.  Morphew v. 
Ridge Crane Service, Inc., 902 P.2d 848 (Colo. App. 1995); Nova v. Industrial Claim 
Appeals Office, 754 P.2d 800 (Colo. App. 1988)(the Colorado rules of civil procedure 
apply insofar as they are not inconsistent with the procedural or statutory provisions of 
the Act). 

Summary judgment is a drastic remedy and is never warranted except on a clear 
showing that there exists no genuine issue as to any material fact and that the moving 
party is entitled to judgment as a matter of law. C.R.C.P. 56; Van Alstyne v. Housing 
Authority of Pueblo, 985 P.2d 97 (Colo. App. 1999).  All doubts as to the existence of 
disputed facts must be resolved against the moving party, and the party against whom 
judgment is to be entered is entitled to all favorable inferences that may be drawn from 
the facts.  Kaiser Foundation Health Plan v. Sharp, 741 P.2d 714 (Colo. App. 1987). 
However, once the moving party establishes that no material fact is in dispute, the burden 
of proving the existence of a factual dispute shifts to the opposing party.  The failure of 
the opposing party to satisfy its burden entitles the moving party to summary judgment. 
Gifford v. City of Colorado Springs, 815 P.2d 1008 (Colo. App. 1991).  In the context of 
summary judgment, we review the ALJ's legal conclusions de novo. See A.C. Excavating 
v. Yacht Club II Homeowners Association, 114 P.3d 862 (Colo. 2005).

On appeal, the claimant argues that the ALJ erred in granting summary judgment 
because he never was notified that the respondent insurer did not open a claim with the 
Division, and that it would be his responsibility to do so.  He also argues that the ALJ’s 
order granting the respondents’ summary judgment motion was premature because 
DORA is investigating the ATP who provided his medical treatment.  He therefore 
argues that this requires a delay of a ruling on the summary judgment motion until those 
results are provided. Similarly, he argues that under §8-43-401.5, C.R.S., “no financial 
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compensation or incentives shall be paid to the medical provider for rushing claims 
through the process, and this merits a delay of a ruling on the summary judgment 
motion.”  The claimant further argues that his petition to reopen was timely filed.  We 
perceive no error in the ALJ's order. 

Section 8-43-103(2), C.R.S., the provision of the Workers’ Compensation Act that 
provides the time limit for filing a claim for workers’ compensation benefits, provides in 
pertinent part as follows: 

. . . [T]he right to compensation and benefits provided by said articles shall 
be barred unless, within two years after the injury or after death resulting 
therefrom, a notice claiming compensation is filed with the division. This 
limitation shall not apply to any claimant to whom compensation has been 
paid or if it is established to the satisfaction of the director within three 
years after the injury or death that a reasonable excuse exists for the failure 
to file such notice claiming compensation and if the employer's rights have 
not been prejudiced thereby, and the furnishing of medical, surgical, or 
hospital treatment by the employer shall not be considered payment of 
compensation or benefits within the meaning of this section; but, in all 
cases in which the employer has been given notice of an injury and fails, 
neglects, or refuses to report said injury to the division as required by the 
provisions of said articles, this statute of limitations shall not begin to run 
against the claim of the injured employee or said employee's dependents in 
the event of death until the required report has been filed with the division. 

A claimant's mistake or ignorance concerning the time period for filing his claim, 
is not an excuse for the failure to file within the applicable statute of limitations.  A 
claimant is presumed to know his legal rights, and a mistake in this regard does not 
constitute an excuse for filing a claim after the statute of limitations has run.  See Paul v. 
Industrial Commission, 632 P.2d 638 (Colo. App. 1981)(parties are presumed to know 
the law); Ramos v. Sears Roebuck Co., W.C. No. 4-156-827 (February 10, 1994).  The 
claimant’s argument notwithstanding, it was his duty to timely file a claim for benefits. 
His misunderstanding of the law in this regard does not toll the statute of limitations and 
is not a basis to set aside the ALJ’s order.   

Further, the claimant argues that a ruling on the summary judgment motion was 
premature because DORA is investigating the ATP who provided his medical treatment 
and because §8-43-401.5, C.R.S. prevents medical providers from “rushing claims 
through the process.”  However, DORA’s investigation of the ATP does not provide a 
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basis under §8-43-103(2), C.R.S. for tolling the statute of limitations or setting aside the 
ALJ’s order in this regard.  The investigation has no bearing on whether the claimant 
timely filed a claim for compensation.  With regard to the claimant’s argument that §8-
43-401.5, C.R.S. prevents medical providers from “rushing claims through the process,”
this argument was not raised before the ALJ below.  See Claimant's Response to
Respondents' Motion for Summary Judgment.   Issues not raised before the ALJ may not
be considered for the first time on appeal.  Kuziel v. Pet Fair, Inc., 948 P.2d 103 (Colo.
App. 1997).  Regardless, even assuming this argument previously was raised below, §8-
43-401.5, C.R.S. also has no bearing on whether the claimant timely filed a claim for
workers' compensation benefits.  This statute does not toll the statute of limitations
enunciated in §8-43-103(2), C.R.S. in the event a claimant has alleged a medical provider
has rushed a claim through the process.  Consequently, we have no basis to disturb the
ALJ's order on these grounds.

To the extent the claimant also contends the respondent employer erred in failing 
to notify the Division of his claim, we disagree.  Section 8-43-101(1), C.R.S. provides 
that “[w]ithin ten days after notice or knowledge that an employee has contracted such an 
occupational disease, or the occurrence of a permanently physically impairing injury, or 
lost-time injury to an employee, … the employer shall, … report said occupational 
disease, permanently physically impairing injury, lost-time injury, or fatality to the 
division.”  A “lost time injury” is defined as one that causes the claimant to miss more 
than three work shifts or three calendar days of work. Grant v. Industrial Claim Appeals 
Office, 740 P.2d 530 (Colo. App. 1987); Jones v. Adolph Coors Co., 689 P.2d 681 (Colo. 
App. 1984).  Here, the ALJ found that this was a no-lost time incident.  Ex. C at 8; Ex. F 
at 14; Ex. H; Ex. J.1  Also, in his response to the respondents’ summary judgment motion, 
the claimant did not present any contrary proof.  And, on appeal, the claimant does not 
direct us to any record support showing that he missed more than three work shifts or 
three calendar days of work as a result of the industrial incident.  Further, the ALJ found 
that the ATP placed the claimant at MMI with no impairment and no restrictions on 
October 2, 2013.  As we explained in McGlothlen v. Karman, Inc., W.C. 4-937-396-01 
(April 2, 2018), §8-43-101(1), C.R.S. requires the employer to file a First Report with the 
Division where the employer has notice the claimant has contracted an occupational 
disease, has permanent impairment, or has sustained lost time from work.  Since none of 
these conditions exist here, the respondent employer was not required to file the First 
Report with the Division, and the statute of limitations contained in §8-43-103(2), C.R.S. 
was not tolled.  Instead, as determined by the ALJ, the respondent employer took all 

1 However, the ALJ found that the claimant represented to his physical therapist that he was off work due to medical 
restrictions.  Ex. I; Order at ¶4..   
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action required by providing First Report to the insurer.  Section 8-43-101(2), C.R.S.  
Consequently, we have no basis to disturb the ALJ’s order on these grounds. 

The claimant also argues that he clearly has suffered a change of condition and 
since the six-year time frame in the reopening statute, §8-43-303(1), C.R.S., has not 
expired, his petition to reopen essentially should be granted.  We disagree, however. 
Section 8-43-303(1), C.R.S., provides that a claim may be reopened at any time within 
six years after the date of injury, “on the ground of fraud, an overpayment, an error, a 
mistake, or a change in condition....”  In order for a claimant to reopen his claim based on 
a change of condition under §8-43-303(1), C.R.S., this involves an original determination 
of a compensable condition.  See Amin v. University of Denver Colorado Seminary, W. 
C. No. W.C. No. 4-881-225-06 (Nov. 9, 2017), aff’d 17CA2165 (Oct. 25, 2018); see also
City & County of Denver v. Industrial Claim Appeals Office, 58 P.3d 1162, 1164 (Colo.
App. 2002 )(quoting 8 Larson’s Workers’ Compensation Law § 131.03(2)(a)(2001)).
Here, the claimant did not file a timely claim for workers’ compensation benefits, the
employer never admitted compensability, and no order ever found claimant’s claim
compensable.  Instead, the employer voluntarily provided medical treatment while the
claim was being contested.  Thus, since the claimant never filed a timely claim for
compensation, and there has been no original determination of compensability, the
claimant may not reopen his claim under §8-43-303(1), C.R.S. for a change of condition.
See also Cordova v. Industrial Claim Appeals Office, 55 P.3d 186, 189 (“change of
condition refers to a change in the condition of the original compensable injury or to a
change in claimant's physical or mental condition which can be causally connected to the
original compensable injury”); see also Chavez v. Industrial Comm'n, 714 P.2d 1328,
1330 (Colo. App. 1985)(same).  Consequently, we have no basis to disturb the ALJ’s
order on this ground.

IT IS THEREFORE ORDERED that the ALJ’s order dated August 7, 2018, is 
affirmed.  

INDUSTRIAL CLAIM APPEALS PANEL 

  Kris Sanko

John A. Steninger 
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INDUSTRIAL CLAIM APPEALS OFFICE 

W.C. No. 4-972-988-001

IN THE MATTER OF THE CLAIM OF: 

ROHN  BERTOLAS,  

Claimant, 

v.             FINAL ORDER  

CLIMAX MOLYBDENUM/FREEPORT  
MCMORAN INC., 

Employer,  
and 

GALLAGHER BASSETT SERVICES, 

Insurer, 
Respondents. 

The respondents seek review of an order of Administrative Law Judge Felter 
(ALJ) dated September 8, 2018, that determined the claimant was permanently and 
totally disabled and awarded ongoing maintenance medical benefits. We affirm. 

This matter went to hearing on the issue of permanent total disability, maintenance 
medical benefits and overpayment.  After the hearing, ALJ Felter entered factual findings 
that for purposes of review can be summarized as follows.  The claimant sustained an 
admitted injury on January 20, 2015, when he and three co-workers carried a magnetic 
belt weighing an estimated 400-450 pounds.  One of the co-workers lost his grip on the 
belt, jolting the claimant forward and causing him to fall to his knees.  The claimant 
immediately felt severe pain in his lower back.  

The claimant was taken off work and received treatment.  The claimant’s 
authorized treating physician, Dr. Corenman, placed the claimant at maximum medical 
improvement (MMI) on March 17, 2016, with an 11 percent whole person rating for his 
lumbar spine.  Dr. Corenman placed permanent restrictions on the claimant, including no 
lifting of more than twenty pounds, no pushing or pulling of more than 40 pounds and no 
squatting, pivoting, crawling or kneeling.  The claimant cannot perform his pre-injury 
work with these permanent restrictions.  
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The claimant underwent a Division Independent Medical Examination (DIME) on 
August 25, 2016, with Dr. Shea.  The DIME physician assigned the claimant an 18 
percent whole person rating.  The DIME physician further stated that the claimant should 
be restricted from lifting or carrying of greater than 20 pounds and limiting pulling to 40 
pounds.  The DIME physician further restricted the claimant from squatting, pivoting, 
crawling or kneeling.   

 
The respondents filed a final admission of liability based on the DIME physician’s 

report.  The claimant objected to the final admission and filed an application for hearing.  
The respondents endorsed the issue of causal relatedness in the response.  A hearing was 
held before ALJ Turnbow.  In an order dated February 14, 2018, ALJ Turnbow 
determined that the respondents overcame the DIME physician’s impairment rating.  ALJ 
Turnbow concluded that the DIME physician incorrectly related the claimant’s ongoing 
back problems to the work injury.  ALJ Turnbow stated that the medical records support 
that the claimant suffered a temporary aggravation that did not result in a permanent 
change in his condition that pre-dated the work injury.  According to ALJ Turnbow, the 
claimant’s underlying degenerative disk disease was not caused aggravated or accelerated 
by the work injury as it pertains to permanent medical impairment.  The claimant did not 
appeal this order.   

 
After ALJ Turnbow’s decision, the claimant filed an application for hearing 

endorsing the issues of medical benefits, authorized provider, reasonable necessary 
medical benefits and permanent total disability benefits. ALJ Felter states in his order that 
the claimant did not have an opportunity to litigate the issue of permanent total disability 
at the December 12, 2017, hearing.  It is not evident from the record on review why the 
issue of permanent total disability was not addressed at the first hearing.  See Olivas Soto 
v. Industrial Claim Appeals Office, 143 P.3d 1178 (Colo. App. 2006.)(permanent total 
disability issue closed if not requested at hearing with permanent impairment). The 
respondents do not assert the issue was closed and we do not address this issue on appeal.    

   
 The respondents submitted a motion for partial summary judgment alleging that 

ALJ Turnbow’s decision precludes the claimant from re-litigating the relatedness and 
causation of his ongoing back symptoms.  In his response, the claimant cited to Cole v. 
Dish Network, W.C. No. 4-918-651-02 January 15, 2016, aff’d Dish Network v. 
Industrial Claim Appeals Office, 16COA0205, December 22, 2016, nsfp, (Dish Network) 
contending that even though the DIME physician’s opinion had been overcome in the 
present case, the court’s rationale in Dish Network applied and, because the claimant is 
now asserting permanent total disability, the DIME opinion and subsequent order from 
ALJ Turnbow do not carry any special weight for the permanent total disability 
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determination.  ALJ Cannici denied the respondents’ motion for partial summary 
judgment and agreed that because the claimant is now asserting permanent total 
disability, the DIME opinion and subsequent decision of ALJ Turnbow do not function in 
the same capacity as they did during the permanent medical impairment stage of the 
claim. 
 

At hearing before ALJ Felter the respondents again argued that the issue of 
causation and relatedness was precluded from re-litigation by the doctrine of issue 
preclusion.  ALJ Felter disagreed.  ALJ Felter determined that issue preclusion bars the 
re-litigation of ALJ Turnbow’s determination on MMI and permanent impairment.  The 
ALJ further determined, however, that the claimant was not barred from litigating 
permanent total disability because neither the doctrine of issue preclusion nor the 
presumptive effect of the DIME opinion were applicable once the claimant applied for 
permanent total disability benefits. 
 

ALJ Felter found that the claimant had a non-disabling, pre-existing back 
condition before the injury and that the claimant’s admitted injury results from a 
concurrence of his pre-existing degenerative back condition and the admitted injury of 
January 20, 2015.  The ALJ credited the testimony of Dr. Corenman, Dr. Zwerdlinger 
and Dr. Kuklo, vocational expert Cynthia Bartmann, the ultimate concession of 
vocational expert Donna Ferris in her testimony at hearing, and the claimant’s testimony 
to determine that the claimant is permanently and totally disabled.  The ALJ found that 
the admitted injury of January 20, 2015, contributed significantly to the claimant’s 
permanent total disability by virtue of his permanent restrictions attributable to the 
admitted injury.  The ALJ, therefore, ordered the respondents to pay the claimant 
permanent total disability from March 17, 2016 and continuing. 

 
 Crediting Dr. Corenman’s recommendation, the ALJ also found that the claimant 
is entitled to maintenance medical care which is reasonably necessary to address the 
injury at the hands of Dr. Corenman. 
 
 On appeal the respondents contend that the ALJ erred in attributing the claimant’s 
disability to the January 20, 2015, work-related injury.  The respondents argue that ALJ 
Turnbow’s prior order on permanent partial disability benefits conclusively litigated the 
issue of causal relatedness.  The respondents therefore argue that based on the doctrine of 
issue preclusion and law of the case, the claimant was precluded from re-litigating the 
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issue of causation of his condition for permanent total disability.1  We are not persuaded 
that there is any error. 

I. Issue Preclusion

Under issue preclusion, "once a court has decided an issue necessary to its 
judgment, the decision will preclude re-litigation of that issue in a later action involving a 
party to the first case."  Youngs v. Industrial Claim Appeals Office, 297 P.3d 964, 974 
(Colo. App. 2012)(quoting People v. Tolbert, 216 P.3d 1, 5 (Colo. App. 2007)); see also 
Sunny Acres Villa, Inc. v. Cooper, 25 P.3d 44, 47 (Colo. 2001).  Issue preclusion applies 
to administrative proceedings, including those involving workers' compensation claims. 
Id. 

Issue preclusion completely bars re-litigating an issue if the following four criteria 
are established: (1) the issue sought to be precluded is identical to an issue actually 
determined in the prior proceeding; (2) the party against whom issue preclusion is 
asserted has been a party to or is in privity with a party to the prior proceeding; (3) there 
is a final judgment on the merits in the prior proceeding; and (4) the party against whom 
the doctrine is asserted had a full and fair opportunity to litigate the issue in the prior 
proceeding.  Id. 

The respondents’ arguments notwithstanding, ALJ Felter did not err in ruling that 
the doctrine of issue preclusion was inapplicable.  ALJ Turnbow’s order does not meet all 
of the factors for the application of issue preclusion.  As noted by ALJ Felter, the issue 
sought to be precluded in the second hearing was not identical to the issue actually 
determined in the first hearing.  The first hearing involved overcoming the DIME 
physician’s impairment rating by clear and convincing evidence.  Section 8-42-107(8)(c), 
C.R.S., provides that the medical impairment rating of the DIME physician is binding
unless overcome by "clear and convincing evidence."  Qual-Med Inc. v. Industrial Claim
Appeals Office, 961 P.2d 590 (Colo. App. 1998) (DIME opinion concerning cause of a
particular component of the claimant's medical impairment is an inherent part of the
rating process and MMI determination).

In contrast, at the second hearing, the claimant bore the burden to prove that he 
was unable to earn wages in any employment. Section 8-42-111, C.R.S. Under this 
statute, permanent total disability is defined as the inability to "earn any wages in the 
same or other employment."  Section 8-40-201(16.5)(a) C.R.S.; Christie v. Coors 

1 The respondents do not raise the issue of claim preclusion on appeal and we therefore do not address it here. 
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Transportation Co., 933 P.2d 1330 (Colo. 1997).  Because permanent total disability is 
based upon a claimant's impaired access to the labor market, and not medical impairment, 
permanent total disability need not be proven by medical evidence.  See Baldwin 
Construction Inc., v. Industrial Claim Appeals Office, 937 P.2d 895 (Colo. App. 1997).  
More importantly, neither § 8-40-201(16.5), nor §8-42-111, expressly affords any special 
weight to the medical impairment rating in determining the claimant's impaired access to 
the labor market.  

 
We disagree that ALJ Felter was required to conclude that ALJ’s Turnbow’s 

determination on the claimant’s permanent medical impairment controlled ALJ Felter’s 
determination of the physical restrictions caused by the injury.  Under the statutory 
scheme medical impairment is initially determined by the treating physician in 
accordance with the American Medical Association Guides to the Evaluation of 
Permanent Impairment, Third Edition (Revised) (AMA Guides).  Section 8-42-107(8)(c), 
C.R.S.  The AMA Guides define medical impairment as the "alteration of an individual's 
health status that is assessed by medical means."  Medical impairment is distinguished 
from "disability," which represents "an alteration of an individual's capacity to meet 
personal, social, or occupational demands," and is assessed by non-medical means.  
Further, an individual who is "impaired" is not necessarily "disabled."  Askew v. 
Industrial Claim Appeals Office, 927 P.2d 1333 (Colo. 1996).  Because permanent total 
disability depends on proof that the claimant has been rendered unable to earn wages in 
any employment, permanent total disability is a "disability" concept, not an "impairment" 
concept. 
 

Our conclusion that distinct issues were involved in the hearings on permanent 
partial and permanent total disability is consistent with relevant law.  In Yuetter v. 
Industrial Claim Appeals Office, __ P.3d___, 2019COA53, (April 11, 2019), the court of 
appeals held that the although a DIME physician’s opinion on causation is entitled by 
statute to deference on the issues of MMI and impairment, the question of causation 
should be reviewed de novo on the issue of permanent total disability.  See also Dish 
Network v. Industrial Claim Appeals Office, supra. 
 

We recognize, as argued by the respondents, that during both hearings, the parties 
addressed the issue of relatedness of the claimant's lumbar condition and submitted 
evidence and argument supporting their positions.  There clearly was an overlap of 
evidentiary matters, as noted by the ALJ.  Nevertheless, the issues in both hearings were 
different, with different burdens of proof, regardless of the fact that the burden of proof in 
the first hearing was higher.  
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Additionally, the parties did not have the same incentive to litigate permanent 
partial disability as they did to litigate permanent total disability.  In Sunny Acres Villa 
Inc., v. Cooper, supra, the Supreme Court held that a causation finding reached after a 
hearing on temporary partial disability did not invoke the doctrine of collateral estoppel 
on the cause of the claimant's permanent total disability because the "difference in 
potential duration of benefits" between temporary partial and permanent total 
demonstrated that the insurer did not have the same incentive to litigate the causation 
issue at the hearing on temporary disability benefits.  Id. at 48.  Thus, the court concluded 
that the doctrine of collateral estoppel did not bar re-litigation of the causation issue at the 
hearing on permanent total disability benefits.  Similarly, here, given the potential 
duration of permanent partial disability compared to permanent total disability, the parties 
did not have the same incentive to litigate the causation issue in both hearings.   
 

When we apply the principles established in Sunny Acres here, we conclude that 
the parties did not have a "full and fair" opportunity to litigate the causation issue before 
ALJ Turnbow.  The issue before ALJ Turnbow was the cause of the claimant's permanent 
partial disability as assessed from a medical means.  In contrast, the issue before ALJ 
Felter was the claimant’s ability to earn any wages as assessed from a disability 
perspective. 

 
II. Law of the Case 

 
The respondents argue that the ALJ erred in failing to apply the law of the case 

doctrine.  We again are not persuaded that there is any error.  The law of the case doctrine 
applies to issues of law and not findings of fact.  Mining Equipment Inc., v. Leadville 
Corp., 856 P.2d 81 (Colo. App. 1993).  Under this doctrine, although a court is "'not 
inexorably bound by its own precedents, prior relevant rulings made in the same case are 
generally to be followed."'  In re Bass, 142 P.3d 1259, 1263 (Colo.2006) (quoting People 
ex rel. Gallagher v. District Court, 666 P.2d 550, 553 (Colo. 1983)).  Even assuming the 
respondents raised the law of the case doctrine below, we decline to apply the doctrine 
here since the issues before ALJ Turnbow and ALJ Felter are distinct issue of fact.  As 
noted above, the issues before ALJ Turnbow involved the causation of the claimant’s 
medical impairment.  This determination did not preclude the claimant from proving his 
entitlement to permanent total disability.  Consequently, we will not disturb ALJ Felter’s 
order on this ground. 

 
 
 
 

71



ROHN  BERTOLAS 
W. C. No. 4-972-988-001
Page 7

III. Significant Causative Factor

The respondents further argue that the ALJ erred in his determination that the 
work-related injury was a significant causative factor in the claimant’s permanent total 
disability.  We perceive no error.  An insurer may not be held liable for a claimant's 
permanent total disability unless the injury is a "significant causative factor" in the 
permanent total disability.  Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 
1986).  This requires proof of a direct causal relationship between the precipitating event 
and the disability for which the claimant seeks benefits.  Lindner Chevrolet v. Industrial 
Claim Appeals Office, 914 P.2d 496 (Colo. App. 1995), rev'd on other grounds; Askew v. 
Industrial Claim Appeals Office, 927 P.2d 1333 (Colo. 1996).   

The respondents cite to Joslins Dry Goods 21 P.3d 866 (Colo. App. 2001) as 
support for their argument.  In Joslins Dry Goods, the court stated that in order to 
determine whether the industrial injury was a significant causative factor in the 
permanent total disability determination, the ALJ must determine the “residual 
impairment” caused by the industrial injury and determine whether it was sufficient to 
result in permanent total disability without regard to the effects of the subsequent 
intervening events.  The respondents contend that because ALJ Turnbow determined 
there was no permanent medical impairment, there could not be any “residual 
impairment” for purposes of determining whether the work-related injury was a 
significant causative factor.  We disagree with the respondents’ contention that 
determination of “residual impairment” is limited to the consideration of “permanent 
medical impairment.”  Rather, instead of considering the actual permanent medical 
impairment rating of a claimant to determine whether the injury was a significant 
causative factor, the ALJ must more accurately determine the “residual effect” that the 
industrial injury had on the claimant’s ability to earn any wages.  This is true because 
permanent total disability is based upon a claimant's impaired access to the labor market, 
and not medical impairment.  See Baldwin Construction Inc., v. Industrial Claim Appeals 
Office, 937 P.2d 895 (Colo. App. 1997).   

In making the permanent total disability determination, the ALJ may consider a 
wide range of factors including the claimant's age, work experience and training, the 
claimant's overall physical condition and mental abilities, and the availability of work the 
claimant can perform.  The ALJ is given the widest possible discretion in determining the 
issue of permanent total disability, and ultimately the issue is one of fact.  Professional 
Fire Protection, Inc. v. Long, 867 P.2d 175 (Colo. App. 1993).  Because these issues are 
factual in nature, we must uphold the ALJ's resolution if supported by substantial 
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evidence in the record.  Section 8-43-301(8), C.R.S.: Christie v. Coors Transportation 
Co., supra. 

ALJ Felter determined here that the effects of the industrial injury were significant 
and bore a direct causal relationship between the precipitating event and the resulting 
disability.  This is consistent with Seifried and we perceive no basis to disturb the ALJ's 
order on appeal.  The ALJ found the opinions of Dr. Zwerdlinger, Dr. Kuklo more 
persuasive than the respondents’ experts with regard to the cause of the claimant’s work 
restrictions.  The ALJ specifically cites to Dr. Ogin’s opinion that attributed the 
claimant’s permanent work restrictions to the occupational injury for purposes of 
permanent total disability.  ALJ Order at 19.  The record contains substantial evidence to 
support the ALJ's findings the functional restrictions implicated in the claimant's inability 
to earn wages were directly related to the admitted injury. 

IV. MMI

The respondents assert on appeal that the ALJ erred in awarding permanent total 
disability benefits because the claimant is not at MMI based on Dr. Kuklo’s surgery 
recommendation.  The respondents, however, did not raise the issue of MMI at hearing. 
Tr. at 12.  Consequently, because the issue of MMI was not raised before the ALJ, it has 
not been preserved for our review.  Johnson v. Industrial Commission, 761 P.2d 1140 
(Colo. 1988); Colorado Compensation Insurance Authority v. Industrial Claim Appeals 
Office, 884 P.2d 1131 (Colo. App. 1994); Robbolino v. Fischer-White Contractors, 738 
P.2d 70 (Colo. App. 1987).

ALJ Felter determined that the claimant sustained his burden of proof for the 
award of maintenance medical benefits, and appropriately entered a "general" order 
which awards future maintenance medical benefits, subject to the respondents' right to 
contest the reasonableness, necessity or relatedness of any particular procedure.  See 
Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997); 
Construction v. Cowan, 860 P.2d 539 (Colo. App. 1992). 

V. Right to Reopen

The respondents finally contend that ALJ’s award of permanent total disability 
benefits deprives them of the right to reopen.  We are not persuaded there is any error. 
ALJ Felter ordered the respondents to pay the claimant permanent total disability benefits 
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for the “rest of the claimant’s natural life.”  We do not view this language limiting the 
application of §8-43-303(1), C.R.S. which provides,  

At any time within six years after the date of injury, the director or an 
administrative law judge may, after notice to all parties, review and 
reopen any award on the ground of fraud, an overpayment, an error, a 
mistake, or a change in condition.  If an award is reopened on grounds of 
an error, a mistake, or a change in condition, compensation and medical 
benefits previously ordered may be ended, diminished, maintained, or 
increased. 

ALJ Felter’s findings are supported by the evidence and those findings, in turn, 
support the award of permanent total disability benefits and maintenance medical 
benefits.  We therefore have no basis to disturb the order on review.  Section 8-43-301(8), 
C.R.S.

IT IS THEREFORE ORDERED that the ALJ’s order dated September 11, 
2018, is affirmed.  

INDUSTRIAL CLAIM APPEALS PANEL 

 Brandee DeFalco-Galvin

John A. Steninger 
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CERTIFICATE OF MAILING 

Copies of this order were mailed to the parties at the addresses shown below on 

5/3/19           ______ by _____       TT        ________ . 

THE ELEY LAW FIRM PC, Attn: SCOTT C ELEY ESQ, 2000 S COLORADO BLVD STE 2-
740, DENVER, CO, 80222 (For Claimant) 
DWORKIN CHAMBERS WILLIAMS YORK BENSON & EVANS PC, Attn: DAVID J 
DWORKIN ESQ, 3900 E MEXICO AVE #1300, DENVER, CO, 80210 (For Respondents) 
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W.C. No. 5-068-803-001

IN THE MATTER OF THE CLAIM OF: 

BASHKIM  BALAJ,  

Claimant, 

v.             FINAL ORDER  

ALLIED UNIVERSAL INC, 

Employer,  
and 

XL INSURANCE AMERICA INC., 

Insurer, 
Respondents. 

The respondents seek review of an order of Administrative Law Judge Cannici 
(ALJ) dated October 29, 2018, that determined that the claimant sustained a compensable 
left shoulder and left knee injury.  The ALJ ordered that the claimant is entitled to 
continuing medical treatment, including evaluation by an orthopedic specialist.  We 
affirm.  

Hearing was held on August 2, 2018, on the issues of compensability and medical 
benefits.  In his order, the ALJ established findings of fact that are summarized below.   

Claimant worked as a security officer at a bank.  On August 2, 2017, he tripped on 
a table and fell to the ground.  He struck his left knee and left shoulder, as well as 
twisting his left ankle.  He was able to complete his job duties that day.  The injuries were 
reported to his employer on August 7, 2017.  From a list of designated physicians, the 
claimant selected AFC Urgent Care as his authorized treating physician (ATP) for 
medical treatment. 

The claimant suffered a number of previous work-related injuries to his left ankle, 
left shoulder, and left knee.  The injuries occurred in 2011 to 2013, while in other 
employment.  In addition, on December 23, 2014, claimant slipped on ice and fractured 
his left patella in a non-work related injury.  This injury required open reduction and 
internal fixation of the patella on January 2, 2015.  The last treatment for the knee took 
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place on April 1, 2015.  Claimant denied any left shoulder symptoms immediately prior 
to the August 2, 2017, work accident. 

On August 22, 2017, claimant presented to the ATP for the initial evaluation. 
Claimant reported that he had fallen at work approximately two weeks earlier and had 
injured his left knee and left shoulder.  He informed the ATP of his patella fracture in 
2015.  Left knee and left shoulder x-rays were negative for fractures.  Claimant was 
diagnosed with left shoulder sprain and left knee contusion.  Claimant was referred to and 
apparently given a phone number of an orthopedic specialist to further evaluate the left 
shoulder and “to make sure his knee is OK.”  (Findings of Fact, ¶¶4, 7.)   

Because he had been unable to obtain an appointment with an orthopedic 
specialist, Claimant sought treatment from his personal physician (PCP) on September 
13, 2017.  His PCP prescribed pain medications. 

On January 15, 2018, claimant returned to the ATP for an evaluation of the left 
shoulder and left knee.  However the appointment was refused by the provider because 
claimant’s claim had been closed because of non-compliance.  Claimant explained that he 
had attempted to schedule an appointment with the orthopedic specialist recommended 
by the ATP, but never received a return call from the specialist’s office.  He reasoned that 
because he could not make an appointment with an orthopedic specialist, it had been 
fruitless to return to the ATP. 

Claimant filed his worker’s claim for compensation on February 7, 2018.  He 
noted that he was injured in a trip and fall incident at work on August 2, 2017.  He 
specifically injured his left shoulder and left ankle.     

Respondents referred the claimant to an independent medical examination (IME) 
with Dr. O’Brien on June 22, 2018.  Dr. O’Brien, an orthopedic surgeon, described a 
history involving multiple prior events wherein the claimant suffered neck and shoulder 
pain.  For a September 29, 2012, job-related motor vehicle accident, Dr. O’Brien noted 
that claimant had been assigned a 4% whole person impairment rating for the cervical 
spine. 

In recounting the treatment for the August 2, 2017, work incident, Dr. O’Brien 
commented that diagnostic radiographs revealed a normal cervical spine, left knee, and 
left shoulder.  His physical examination of the left shoulder, left knee, and left ankle were 
normal.  Dr. O’Brien opined that the claimant sustained a minor left knee strain/sprain 
and a minor left shoulder strain/sprain as a result of the work-related incident.  He 
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explained that approximately 98% of minor injuries similar to that of the claimant healed 
within days.  He reasoned that the claimant’s injuries had resolved prior to his first visit 
with the ATP on August 22, 2017.  Thus, Dr. O’Brien concluded that the claimant did not 
require any additional medical treatment and could resume his normal work activities. 
 
 The ALJ concluded that the claimant established that he sustained left shoulder 
and left knee injuries during the course and scope of his employment on August 2, 2017.  
The fact of the injury was acknowledged by the ATP on August 22, 2017, and a referral 
was made to an orthopedic specialist.  Dr. O’Brien also acknowledged the claimant 
initially sustained a strain/sprain to both the left shoulder and left knee.  The ALJ 
determined that the bulk of the persuasive medical evidence reflected that the work 
activities aggravated, accelerated, or combined with his pre-existing condition to produce 
a need for medical treatment.  The ALJ noted that the claimant is seeking medical 
treatment for his left shoulder and left knee, specifically the orthopedic evaluation. 
 
 The ALJ also noted that the respondents were not challenging a specific medical 
benefit but instead were contending that the claimant’s current symptoms are not related 
to the injuries sustained in the work-related incident and were seeking a denial of medical 
treatment.  The ALJ noted that Dr. O’Brien concluded that the claimant had “healed 
expeditiously and uneventfully and without sequela” between the date of injury (August 
2) and the first medical evaluation (August 22).  The ALJ reasoned that such an analysis 
required a de facto finding that claimant had reached maximum medical improvement 
(MMI) regarding the August 2, 2017 injuries.  However, the ALJ found that there has 
been no determination of MMI by an ATP or by a Division sponsored Independent 
Medical Examination (DIME).  The ALJ noted that the claimant’s ATP referred the 
claimant to an orthopedic specialist and such had not been accomplished.  Thus, the ALJ 
determined that the claimant is entitled to continuing medical treatment until such time as 
claimant has reached MMI, including evaluation by that orthopedic specialist.         
 
 The ALJ ordered that the claimant sustained compensable left shoulder and left 
knee injuries.  The ALJ further ordered that claimant is entitled to continuing medical 
treatment, including evaluation by an orthopedic specialist.1 
 
 The respondents appeal the order of the ALJ to the Panel.  In its brief in support of 
the Petition to Review, the respondents reiterate its merits contentions that the claimant’s 

                                                 
1 At hearing, the parties specifically intended to put an existing medical bill from the PCP of $130.50 into dispute so 
as to ensure that any order of the ALJ would be deemed a final order and appealable.  Tr. at 5 and Clt. Ex. 12.  The 
ALJ did not reference this bill in his order.  This oversight does not alter our conclusion that the order is final and 
appealable.      
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condition was preexisting and any injury sustained on August 2, 2017, was temporary 
and required no additional medical treatment or evaluation.  As previously presented to 
the ALJ, Respondents put forth a myriad of factual contentions, apparently designed to 
challenge the ALJ’s credibility determinations: 

 Claimant initially reported a pain level of 8/10 but then delayed reporting the 
injury; continued to work the remainder of his shift; continued to work over the 
four days immediately following the date of injury; and did not seek medical 
treatment for 20 days following the injury (15 days after reporting the injury). 

 The claimant did not report the injury until after he had been reassigned to a 
position that he did not like, and voluntarily quit his job after the reassignment. 

 After leaving the job, the claimant continued to work 35-70 hours per week as 
an Uber driver and running his own company, “Ride Denver.” 

 His first medical evaluation showed normal x-rays. 
 Claimant has a longstanding prescription for and continuous use of narcotic 

analgesics following earlier injuries. 
 Claimant had a prior claim on September 12, 2012 to the neck, left shoulder, 

and left knee. 
 An MMI report for a 2012 WC claim contained references to symptom and 

disability exaggeration. 
 Claimant had “chronic intractable pain” in the spine and left shoulder in 2013, 

with continuing prescriptions thereafter for narcotics. 
 Claimant had a slip and fall on June 14, 2013, in a parking lot after he had been 

terminated by Rite Aid.  Respondents contend further, that observers said 
claimant had “laid down non-traumatic on his arm and shoulder” in that 
incident. 

 Claimant’s treatment for the Rite Aid claim had been terminated due to 
claimant’s violation of a controlled substances contract.   

 On December 23, 2014, claimant slipped on ice and fractured his left patella.  
This injury required open reduction and internal fixation on January 2, 2015.  
This injury led to the continuous prescription of narcotics through August 2, 
2017, for ongoing chronic pain. 

 An MRI on October 31, 2016, revealed an arthritic or post-traumatic process. 
 In his answers to discovery, claimant indicated that he was claiming an ankle 

injury and not a knee injury. 
   

The ALJ was not persuaded by the factual contentions referenced above by the 
respondents.  Rather, the ALJ concluded that the August 2, 2017, injury aggravated, 
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accelerated, or combined with the pre-existing condition to produce a need for medical 
treatment.  

The grounds of error raised by the respondents under our standard of review are: 
1) the conflicts in the evidence are not resolved in the record; 2) the findings of fact are
not supported by the evidence; and 3) the award of benefits is not supported by the
applicable law.

I. Whether conflicts in the evidence are resolved in the record.

Respondents raise what they perceive to be a conflict in the evidence that was not 
resolved by the ALJ.  Specifically, they question which part(s) of the body the claimant 
allegedly injured on August 2, 2017.  The employer’s first report of injury (FROI) only 
lists “upper extremities-shoulders” as having been injured.  In claimant’s responses to 
interrogatories, the claimant stated:  “The claimant is not making a claim for a knee 
injury in this case.  He may have described his injuries as pertaining to the knee 
previously, but in his language [Albanian], ‘knee’ means the entire lower leg.  He has 
now clarified that it is his left ankle that has been injured.”  The respondents also raised 
these discrepancies in the hearing during cross-examination.  The transcript contains the 
following interaction: 

Q. When you responded to interrogatories asking you to
describe, under oath, what injuries you sustained as a result of
your 2017 accident at Allied, you related only left shoulder
and left knee complaints—excuse me, left ankle complaints?

A. Probably I did it wrong, but I don’t recall that.  Because I
call the left, I called my knee, I call this (indiscernible) is how
I do it back home, so.

Tr. at 51-52.              

Additional testimony explained a language barrier between Albanian and English. 
Claimant testified that, in his native language, the word “knee” means the entire leg 
“below the waist and all the way down.”  He further testified that when he’s describing 
the injured body part, he will touch it with his hand in order to show it.  Tr. at 70-71. 

Prior to the issuance of his order, the ALJ was presented with the claimant’s prior 
medical records; with the FROI; with the claimant’s response to the interrogatory and 
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respondents’ cross-examination related thereto; with the purported language barrier; and 
with the respondents’ arguments in its post-hearing position statement.  The credibility 
attributed to evidence on the issue of causation is within the ALJ’s province as fact-
finder.  Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002).  The 
ALJ concluded that the claimant injured his left shoulder and left knee in the August 2, 
2017 incident.  In doing so, the ALJ effectively credited the claimant’s allegations and 
evidence and thus resolved the conflicts in the evidence in favor of the claimant.  We 
view this conclusion as a resolution regarding whatever evidence was conflicting. 
Section 8-43-301(8), C.R.S.  We may not interfere with the ALJ’s assessment of the 
probative value of the evidence.  See Eisnach v. Industrial Commission, 633 P.2d 502 
(Colo. App. 1981).  Further, the claimant’s argument notwithstanding, the ALJ need not 
address every piece of evidence if the basis of the order is clear from the findings—as 
they are here—and evidence not addressed was presumably rejected as not persuasive. 
Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000).  The ALJ’s conclusion has record support, and thus we find no error. 

II. Whether the findings of fact are supported by the evidence.

Respondents challenge the ALJ’s finding of fact that “claimant’s last left knee 
treatment occurred on April 1, 2015.”  Rather, the respondents argue that the evidence 
establishes that the claimant had x-rays of the knee on September 27, 2016, an MRI of 
the knee on October 31, 2016; prescriptions for narcotic analgesics for chronic knee pain; 
and knee joint injections in 2017 prior to his work injury.  We do not view this apparent 
inconsistency as dispositive.  The ALJ acknowledged in his order that the claimant had a 
preexisting left knee condition.  The fact that claimant may have had diagnostic testing, 
medication, and injections are indicative of that preexisting condition.  The ALJ 
determined that the claimant sustained an aggravation, acceleration, or combining of the 
injury with the preexisting injury so as to require medical treatment.  Even if the ALJ’s 
particular finding of fact is arguably incorrect, that error was not dispositive to the ALJ’s 
ultimate conclusions. 

Second, the respondents challenge the ALJ’s finding that “the persuasive opinions 
of claimant’s treating doctors reflect that he requires continuing medical treatment for his 
left shoulder and left knee symptoms.”  Respondents aver that the credible evidence of 
record does not contain an opinion from a treating physician, or any physician, that the 
claimant requires continuing medical treatment for his left shoulder or left knee. 
However, the respondents’ contention is belied by the fact that the ATP, whose purpose 
is to determine whether treatment is necessary, referred the claimant to an orthopedic 
specialist to assist in that determination.  We agree that the ALJ may have more correctly 
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stated, “Claimant requires an orthopedic evaluation to determine whether additional 
medical treatment is necessary.”  We view the ALJ’s use of the word “treatment” rather 
than “evaluation” as inconsequential when reviewing the decision as a whole.  §8-43-310, 
C.R.S. (harmless error to be disregarded).

Third, the respondents reiterate their argument that the PCP’s report suggests the 
claimant “fell six weeks ago and hurt his shoulder.”  And further, the PCP discusses 
chronic knee pain but does not relate the knee pain to the fall at work.  Respondents 
further assert that following the PCP’s visit on January 23, 2018, there was no report of 
shoulder pain, no mention of the patella fracture, and no reference to the alleged work 
injury.  While this evidence may not support the ALJ’s ultimate finding that the claimant 
sustained a work related injury, the ALJ relied on other medical evidence from the ATP 
and Dr. O’Brien that the claimant sustained an injury arising out of and in the course of 
employment.  Essentially respondents invite us to reweigh the evidence before the ALJ 
and enter a contrary decision.  The Panel has no authority to reweigh the evidence.  See 
Sullivan v. Industrial Claim Appeals Office, 796 P.2d 31 (Colo. App. 1990)(reviewing 
court bound by resolution of conflicting evidence regardless of existence of evidence 
which may support contrary result).  We have no authority to substitute our judgment for 
that of the ALJ concerning the sufficiency and probative weight of the evidence.  See 
Arenas v. Industrial Claim Appeals Office, 8 P.3d 558 (Colo. App. 2000). 

Lastly, the respondents assert that the ALJ cited extensively to Dr. O’Brien’s 
opinion that the claimant “healed expeditiously and uneventfully and without sequela” by 
August 22, 2017.  “Thus,” respondents’ state, “[claimant] did not require any additional 
medical treatment and could resume his normal activities.”  Respondents contend that the 
ALJ implied that Dr. O’Brien opined that the claimant’s condition required medical 
treatment.  We disagree.  The ALJ’s recitation regarding Dr. O’Brien’s opinion is simply 
a finding that Dr. O’Brien made such a statement.  While clearly Dr. O’Brien’s opinions 
conflict with the evidence credited by the ALJ, such is for the fact finder to determine. Id.  

III. Whether the award of benefits is supported by the applicable law.

Respondents challenge the ALJ’s conclusion of law where he stated, 

“Relying on Dr. O’Brien’s analysis requires a de facto finding 
that claimant has reached MMI regarding the August 2, 2017 
injuries.  Because claimant is entitled to medical benefits until 
reaching MMI, a denial of all further medical treatment 
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necessarily reflects an implicit determination that claimant 
reached MMI for the effects of his industrial injuries.”   

 
Respondents state that they “are not requesting the court make an MMI 

determination, nor would relying on Dr. O’Brien’s analysis require such.”  Rather, 
respondents assert that the Act creates a distinction between the terms, “accident” and 
“injury.”  They generally declare that an “accident” is the cause and an “injury” is the 
result.  They state, a “compensable injury is one which requires medical treatment or 
causes a disability.”  Because the claimant missed no time from work as a result of the 
injury and because Dr. O’Brien testified that medical treatment was not reasonably 
necessary for the minor joint strains, respondents’ contend that the legal conclusion of the 
ALJ (quoted above) is not supported by the applicable law.  We have previously 
addressed the ALJ’s resolutions regarding the conflicting evidence and found no error.  
We do, however, agree with the respondents that an MMI analysis was not required to 
resolve the issues before the ALJ. See, Dean v. Southwest Airlines, W.C. No. 4-988-024-
01 (November 7, 2016).  

 
The ALJ determined that the claimant sustained a compensable injury and 

required medical treatment.  The claimant was actually assigned to an ATP to provide 
such treatment and the claimant attended the appointment.  The fact that Dr. O’Brien 
disagreed that treatment was necessary is a contested matter for the fact-finder to decide.  
We will not interfere with the ALJ’s resolution of that contested matter.  Thus, we uphold 
the ALJ’s determination that a “compensable” injury occurred.  The ATP recommended 
additional orthopedic evaluation to determine if additional treatment was necessary.  The 
ALJ found that this evaluation was necessary.  Whether or not the ALJ erred in raising 
the issue of MMI is not determinative and thus we disregard it as a harmless inclusion.   

 
We conclude further that the ALJ awarded a particular medical benefit and thus 

the appeal is properly before us.  The ATP made a referral to a specific physician—
although not identified in the record—for a specific medical benefit (i.e.-orthopedic 
evaluation).  See Director of Division of Labor v. Smith, 725 P.2d 1161 (Colo. App. 
1986); Bollig v. Petco, W.C. 4-625-226 (October 19, 2005).   

 
We determine that the conflicts in the evidence are resolved in the record; that the 

findings of fact are supported by the evidence; and that the award of benefits is supported 
by the applicable law.  Accordingly, we uphold the ALJ’s order. 

 
IT IS THEREFORE ORDERED that the ALJ’s order issued October 29, 2018, 

is affirmed.  
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INDUSTRIAL CLAIM APPEALS OFFICE 

W.C. No. 4-851-269-001

IN THE MATTER OF THE CLAIM OF: 

RONALD W GALLINA,  

Claimant, 

v.             FINAL ORDER  

RALPHS NEON & ELECTRIC INC, 

Employer,  
and 

PINNACOL ASSURANCE, 

Insurer, 
Respondents. 

The claimant seeks review of an order of Administrative Law Judge Lamphere 
(ALJ) dated January 11, 2019, that denied and dismissed his claim for medical benefits in 
the form of additional L3-4 injections, and ordered him liable to reimburse the 
respondents for expenses associated with the untimely cancellation of Dr. D’Angelo’s 
hearing testimony.  We affirm. 

This matter went to hearing on whether the claimant’s claim is closed due to his 
failure to object to the respondents’ December 10, 2014, Final Admission of Liability 
(FAL), and if the claim is closed, whether the claimant established that he is entitled to 
reopen his claim based on a worsening of condition.  The threshold issue raised at hearing 
was whether the claimant’s “need for epidural injections at L3-4 [is] causally related to 
his May 5, 2010 industrial injury based upon the assertion that a prior work-related 
surgical fusion at L4-5 caused adjacent segment disease or alternatively, that that fusion 
accelerated Claimant’s pre-existing spinal/disc degeneration sufficient to cause the L3-4 
level to become symptomatic and require treatment in the form of said injections.”  Other 
issues raised at hearing included whether the claimant is barred from reopening the claim 
based on the two-year statute of limitations contained in §8-43-303(2)(b), C.R.S., and 
whether the claimant’s need for L3-4 epidural injections as recommended by authorized 
treating physician, Dr. Patel, is reasonable, necessary, and related to his 2010 industrial 
injury. 
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After the hearing, the ALJ made the following pertinent factual findings, and 
noted that based on the complexity of the issue presented, the passage of time, and the 
claimant’s complex medical history, he also made additional background findings.  On 
May 4, 2010, the claimant sustained a low back injury while working for the respondent 
employer.  The claimant bent down to lift and maneuver a heavy light pole to change the 
ballast, after which he stood up and experienced severe pain in his back causing him to 
fall to the ground. 

The claimant subsequently was evaluated by Dr. Khosla on May 17, 2010.  The 
claimant was diagnosed with mechanical back pain and degenerative disk disease.  X-
rays revealed degenerative changes in the thoracic and lumbar spine, including “some 
lateral bridging osteophytes, particularly at the superior endplate of L4 in addition to a 1-
2 mm anterior subluxation of L4 on L5.” 

An MRI of the lumbar spine performed on June 7, 2010, included the following 
findings:  disc desiccation from L2-S1, a bilobed disk bulge or mild protrusion with 
intraforaminal extension on the right at L3-4 causing “mild compromise of the neural 
foramen without definite L3 entrapment” along with a broad-based central disc bulge or 
mild protrusion and bilateral facet and ligamentum flavum hypertrophy at L4-5.  The 
MRI also demonstrated the presence of bone edema in the posterior laminar arch on the 
left at L4 and the right L5 pedicle suggestive of advanced stress reaction at L4-5.  Also 
shown was mild dextroscoliosis in the upper mid lumbar region, which Dr. Patel 
explained is a rotational curvature of the spine.  

The respondents filed a General Admission of Liability (GAL) on August 31, 
2010.  The claimant received conservative treatment to cure and relieve him from the 
effects of his low back injury.  An MRI of the lumbar spine was repeated on April 18, 
2011.  Findings on the MRI were similar to those revealed in the June 7, 2010, MRI.  In 
particular, the L3-4 level demonstrated minor disc desiccation. 

Authorized treating physician, Dr. Nanes, subsequently placed the claimant at 
maximum medical improvement (MMI) on March 5, 2012, with 20% whole person 
impairment.  The respondents filed a FAL consistent with Dr. Nanes’ opinions 
concerning MMI and impairment.  The FAL admitted liability for reasonable, necessary, 
and related medical treatment and/or medications after MMI.  

The claimant’s claim was voluntarily reopened by a GAL on June 12, 2012. 
Following the reopening, the claimant underwent another MRI of the lumbar spine which 
showed a 1-2 mm increase in the subtle spondylolisthesis first noted on the claimant’s 
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April 18, 2011, MRI.  The claimant subsequently underwent an L4-5 fusion procedure 
with Dr. Shogan.  
 
 On September 9, 2013, a CT myelogram of the claimant’s lumbar spine was 
performed which revealed “[m]oderate-severe central spinal stenosis and moderate 
bilateral foraminal narrowing at L4-5 secondary to a combination of degenerative disc 
disease, facet arthropathy, and degenerative listhesis.”  The claimant’s central stenosis at 
this spinal level had progressed.  At the L3-4 segment, the CT demonstrated degenerative 
changes, including mild concentric disc bulging and facet arthropathy causing mild 
central spinal stenosis with AP dimension of the thecal sac measuring 9 mm.    
 
 The claimant also underwent an electrodiagnostic (EMG) study on September 9, 
2013.  It was documented that he had undergone low back surgery for severe pain and 
while he initially appeared to recover quite well, in the last few months before the EMG 
he had a recurrence of progressive and low back pain radiating into the buttocks and 
posterior thighs.  His EMG was interpreted as mildly abnormal with findings of chronic 
denervation.   
 
 It was determined that the claimant’s November 28, 2012, fusion procedure had 
failed and that a second revision surgery would be necessary to correct a likely 
pseudoarthrosis and achieve stability at the L4-5 spinal segment.  
 
 On March 3, 2014, Dr. Patel performed an L4-5 revision surgery utilizing an 
interbody cage device and pedicle screws and rods to correct the claimant’s nonunion.  
Correct positioning of the pedicle screws and alignment of the remaining hardware 
placed during surgery was confirmed by x-ray imaging.    
 
 At his six-month post-op appointment on September 2, 2014, the claimant 
reported residual back pain.  X-rays were obtained which demonstrated that the 
claimant’s L4-5 bone graft had not yet incorporated.  
 
 Following post-surgical care, the claimant again was placed at MMI with 19% 
permanent impairment by Dr. Nanes on November 26, 2014.  The claimant returned to 
full unrestricted work duty. 
 
 On December 10, 2014, the respondents filed a FAL consistent with Dr. Nanes’ 
opinions regarding MMI and permanent impairment.  The respondents admitted to 
reasonable, necessary, and related post-MMI medical treatment and/or medications. 
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On March 3, 2015, the claimant returned to Dr. Patel for a one-year postop follow-
up.  The claimant reported having pain with strenuous activity associated with work, 
twisting, and cold temperatures, but otherwise he was doing well.  X-rays revealed no 
acute abnormality, postsurgical changes at L4-5 with progressive incorporation of the 
bone graft and “[m]ultilevel degenerative disc disease in the lower thoracic spine and 
upper lumbar spine . . . without significant change.”   

Thereafter, due to persistent complaints of back pain, Dr. Nanes referred the 
claimant for another MRI.  The MRI was completed on August 12, 2015, and with regard 
to the L3-4 spinal segment, it revealed a “mild broad based disc bulge and small posterior 
osteophytes which appear new, accompanied by bilateral facet joint degeneration 
producing mild central canal stenosis, moderate left neural foraminal stenosis, and mild 
right neural foraminal stenosis.”  Comparison to his prior MRI revealed mild disc bulging 
and mild central canal stenosis.  

The claimant returned to Dr. Patel, reporting an increase of pain, similar to that he 
had pre-operatively.  The claimant underwent aggressive conservative care including core 
strengthening and physical therapy along with bilateral transforaminal epidural steroid 
injections to assist with diagnosis and treatment of the claimant’s L3-4 disc herniation. 
Dr. Patel administered the bilateral transforaminal epidural injections at L3-4.   However, 
the claimant reported no benefit from the injections.  

A subsequent MRI was performed on March 20, 2017.  The L3-4 segment 
demonstrated broad based disc bulging, moderate-severe central canal narrowing and 
hypertrophic change causing moderate to severe bilateral neural foraminal stenosis.  The 
impression provided was “[p]rogressive disc and hypertrophic degenerative disc disease 
throughout the lumbar spine with varying degree of canal and foraminal narrowing.” 

The claimant had a follow-up visit to the medical offices of Dr. Patel on May 9, 
2017.  Nurse Practitioner Susan Estes evaluated the claimant.  She opined the claimant’s 
fusion appeared to be healed but stated the claimant had adjacent level disc degeneration 
and stenosis at L3-4 and some facet arthritis below the fusion at L5-S1.  She opined that 
disc degeneration and stenosis at L3-4 was likely caused from the increased pressure that 
the L4-5 fusion put on the L3-4 region.  Dr. Patel felt that the claimant’s symptoms likely 
were emanating from the L3-4 segment due to the stenosis present at the level.  He 
recommended an epidural steroid injection to help verify this.  However, the respondent 
insurer denied authorization of the injection.  
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At the request of the respondents, Dr. D’Angelo performed an independent 
medical examination of the claimant.  Dr. D’Angelo concluded the claimant’s current low 
back symptoms are not consistent with adjacent level disease, and that his current need 
for treatment at L3-4 is not related to his L4-5 fusion and ultimately the May 4, 2010, 
industrial injury.  She instead opined that the imaging reports demonstrated a “very clear 
progression of disc desiccation, building, and other degenerative changes, including facet 
joint abnormalities at L3-L4, as well as progressive disc desiccations at other levels.”  Dr. 
D’Angelo explained that this is what would be expected with degenerative spine disease. 
Citing to studies of long term follow up after fusion surgery which showed that adjacent 
segment disease requires many years to develop instead of months as the claimant alleges 
here, Dr. D’Angelo explained that the claimant’s pattern of persistent and unremitting 
symptoms following his fusion surgery is not consistent with adjacent segment disease. 
Dr. D’Angelo opined the claimant’s current complaints are related to the natural 
progression of the underlying degenerative condition of his spine. 

At deposition, Dr. Patel testified that it is not uncommon for patients who have 
undergone fusion procedures to develop adjacent level problems above or below the 
fusion.  Dr. Patel noted that an L3-4 injection would help in determining whether the 
claimant’s pain was emanating from the L3-4 segment.  Dr. Patel testified that it is 
difficult to predict when symptoms associated with adjacent level disease may manifest 
themselves.  He noted it can vary with some patients manifesting symptoms as early as 
six months while in other cases it could be as long as 20 years.  He further testified that 
there is no easy way to know if the extra forces placed on an adjacent level by a fusion is 
“pushing something over the edge as opposed to the natural progression of [degenerative] 
disease.”  When asked whether the findings noted on the claimant’s 2010 MRI could 
produce symptoms emanating from the L3-4 level by 2017, in the absence of the L4-5 
fusion, Dr. Patel responded “. . . yes, it is possible that he would have had symptoms at 
L3-4 without having had a fusion at L4-5.”  He also testified that he could not, simply by 
looking at the multiple imaging reports, opine that the findings noted on the 2017 MRI 
report represented the natural progression of degenerative change over time. 
Nevertheless, he did agree with the general concept that over the course of eight years, it 
could be expected that a degenerative condition would worsen.   

Crediting the opinions of Dr. D’Angelo, the ALJ ultimately held that the 
claimant’s need for injections at L3-4 was unrelated to his May 4, 2010, industrial injury. 
The ALJ found that the claimant failed to show that his L4-5 fusion acted upon the L3-4 
level to cause adjacent level disease or that the fusion aggravated/accelerated the 
claimant’s degenerative disc/spine disease and caused his need for medical treatment, 
including the recommended injections.  Accordingly, the ALJ did not address the 
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respondents’ arguments that the claimant’s claim was closed based on his failure to 
object to the FAL, and the claimant was prevented from seeking additional medical 
benefits because the applicable statute of limitations enumerated in §8-43-303(2)(b), 
C.R.S. had run.  The ALJ denied and dismissed the claimant’s claim for medical benefits
in the form of additional L3-4 injections.

On appeal, the claimant argues that the ALJ erred in denying the injections at the 
L3-4 level.  The claimant contends that in denying the injections, the ALJ erroneously 
relied upon the opinions of Dr. D’Angelo over those of Dr. Patel.  The claimant reasons 
that Dr. D’Angelo is not a surgeon, has no advanced training in orthopedic surgery other 
than being an IME doctor with no specific skills in the area of orthopedic spine surgery, 
and has only seen the claimant once in almost eight years after the admitted injury 
occurred.  The claimant argues that Dr. Patel, on the other hand, is a practicing 
orthopedic spine surgeon, has treated the claimant, and he possesses educational 
experience, training, and insight that far surpasses that of a non-surgeon.  We perceive no 
reversible error. 

The claimant bears the burden of proof to establish that a need for medical 
treatment was proximately caused by an injury arising out of and in the course of 
employment.  Section 8-41-301(1), C.R.S.  Further, treatment necessitated by an 
industrial aggravation or acceleration of a pre-existing condition is compensable.  H & H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  The question of whether the 
claimant has met the burden of proof is one of fact for determination by the ALJ. 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000).  Because 
the issue is factual, we must uphold the ALJ's determination if supported by substantial 
evidence in the record. Section 8-43-301(8), C.R.S.  Substantial evidence is that quantum 
of probative evidence which a rational fact-finder would accept as adequate to support a 
conclusion, without regard to the existence of conflicting evidence.  Metro Moving & 
Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  In applying the substantial 
evidence test, we may not substitute our judgment for that of the ALJ concerning the 
sufficiency and probative weight of the evidence.  See Rockwell Int'l. v. Turnbull, 802 
P.2d 1182 (Colo. App. 1990)(ALJ, as fact finder, is charged with resolving conflicts in
expert testimony).

Additionally, it is for the ALJ to assess the weight and credibility of expert 
medical testimony pertaining to the issue of causation.  Id.  We are bound by the ALJ's 
credibility determinations except in the extreme circumstance where the evidence 
credited is so overwhelmingly rebutted by hard, certain evidence that it would be error as 
a matter of law to believe such testimony.  Halliburton Services v. Miller, 720 P.2d 571 
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(Colo. 1986); see also Heinicke v. Industrial Claim Appeals Office, 197 P.3d 220 (Colo. 
App. 2008); Arenas v. Industrial Claim Appeals Office, 8 P.3d 558 (Colo. App. 2000). 

Here, as argued by the claimant, the ALJ recognized Dr. Patel’s credentials as 
being a fellowship trained orthopedic surgeon, and currently the Chief of Orthopedic 
Spine Surgery at the University of Colorado Medical Center.  Order at 7 ¶4. 
Nevertheless, upon reviewing Dr. Patel’s deposition testimony, the ALJ was not 
persuaded that he was of the opinion that the claimant’s ongoing symptoms and need for 
treatment are related to adjacent level disease at L3-4 caused by the L4-5 fusion.  The 
ALJ specifically noted Dr. Patel’s testimony that adjacent level disease can develop in 
some patients who have undergone fusion after an indeterminate period of time. 
However, the ALJ found Dr. Patel acknowledged that there was no easy way to tell 
whether failure of an adjacent level is due to the forces applied on it from an adjacent 
fusion versus the natural progression of a pre-existing degenerative process.  The ALJ 
further recognized that Dr. D’Angelo’s medical practice is limited to occupational 
medicine, she is Level II accredited through the Division of Workers’ Compensation, and 
she has studied and taught concepts for assessing causality in the field of workers’ 
compensation.  The ALJ was persuaded by Dr. D’Angelo’s opinion that the claimant’s 
current symptoms instead are related to the ongoing degenerative process present in the 
claimant’s thoracic and lumbar spine.  The ALJ took specific note of Dr. D’Angelo’s 
citation of studies regarding long term follow up after fusion surgery which showed that 
adjacent segment disease requires many years to develop, not months, as the claimant is 
arguing here.  Depo. of Dr. D’Angelo at 23-25, 35-43; Ex. A at 37-39.  We recognize the 
claimant’s criticisms of Dr. D’Angelo and her opinions on this case.  Nevertheless, we 
are unable to conclude that the ALJ’s decision to credit Dr. D’Angelo’s opinions and 
testimony is rebutted by such hard and certain evidence to the contrary that it was error to 
believe such testimony.  Thus, since the ALJ’s order is supported by substantial evidence, 
we have no basis to disturb it.   Section 8-43-301(8), C.R.S. 

IT IS THEREFORE ORDERED that the ALJ’s order dated January 11, 2019, is 
affirmed.  

INDUSTRIAL CLAIM APPEALS PANEL 

  Kris Sanko

David G. Kroll 
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INDUSTRIAL CLAIM APPEALS OFFICE 

W.C. No. 4-995-488-004

IN THE MATTER OF THE CLAIM OF: 

MICHELLE  WHEELER,  

Claimant, 

v.             FINAL ORDER  

THE EVANGELICAL LUTHERAN  
GOOD SAMARITAN SOCIETY, 

Employer,  
and 

SENTRY INSURANCE, 

Insurer, 
Respondents. 

The claimant seeks review of a supplemental order of ALJ Margot W.  Jones 
(ALJ) dated September 18, 2018, which determined the respondents were entitled to 
recover from the claimant an overpayment totaling $11,621.08.  We affirm. 

The ALJ made the following factual findings.  On September 3, 2015, the claimant 
sustained an admitted low back injury in a motor vehicle accident arising out of and in 
the course of employment with the respondent employer.  The claimant received medical 
treatment from authorized treating physician, Dr. Feldman (ATP).  The claimant also was 
paid temporary total disability (TTD) benefits of $285.43 weekly beginning September 
29, 2015. 

The ATP placed the claimant at maximum medical improvement (MMI) on 
January 31, 2017, with an impairment rating.  The respondents sought a Division-
sponsored independent medical examination (DIME). 

Dr. Steinmetz conducted the DIME.  On June 13, 2017, Dr. Steinmetz authored his 
report stating that the claimant had reached MMI without impairment on October 3, 
2016.  On July 18, 2017, the Division of Workers’ Compensation issued a notice that the 
DIME report had been received and that the DIME process had concluded. 
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 On July 26, 2017, the respondents filed a Final Admission of Liability (FAL) 
consistent with Dr. Steinmetz’s opinions that the claimant reached MMI on October 3, 
2016, without impairment.  TTD benefits continued to be paid to the claimant until this 
FAL was filed.  In their FAL, the respondents sought repayment of the overpaid TTD 
benefits for the period of October 3, 2016, through July 14, 2017.  The amount of 
overpaid TTD benefits for this period totaled $11,621.08. 
 
 On February 26, 2018, the ALJ entered her order originally denying the 
respondents’ request for repayment of the claimed overpayment. 
 
 The respondents then filed a petition to review the ALJ’s order.  The respondents 
argued that the ALJ’s order was contrary to precedent.  A briefing schedule was issued.  
The parties then filed their briefs in support and opposition. 
 
 Subsequently, on September 18, 2018, the ALJ entered her supplemental order 
reversing the outcome originally reached in her prior order.  In her supplemental order, 
the ALJ determined the claimant received an overpayment within the meaning of §8-40-
201(15.5), C.R.S.  She held that the evidence established the claimant received money 
that exceeded the amount that should have been paid to her during the period of October 
3, 2016, through July 14, 2017, totaling $11,621.08.  That is, based on the DIME 
physician’s determination that the claimant reached MMI on October 3, 2016, the ALJ 
ruled that this resulted in an overpayment of TTD benefits since the respondents were 
required to continue paying the claimant TTD benefits beyond the date of MMI.  The 
ALJ determined the respondents were entitled to retroactively recover the $11,621.08 
overpayment from the claimant.  Further, citing to §8-43-301(6), C.R.S., the ALJ advised 
the parties that any petition to review shall be accompanied by a brief in support. 
 
 Thereafter, on October 8, 2018, the claimant filed her petition to review the ALJ’s 
order.  The claimant’s petition to review raised general allegations of error derived from 
§8-43-301(8), C.R.S.  The petition to review was not accompanied by a brief in support, 
as required under §8-43-301(6), C.R.S. 
 
             The Office of Administrative Courts (OAC) then issued a briefing schedule.  
Citing to §8-43-301(4), C.R.S., OAC informed the claimant that she had 20 days from the 
date of the Briefing Schedule to file a brief in support of the petition to review.   
 
            The claimant then filed an Unopposed Motion for an Extension of Time to file her 
brief in support of her petition to review.  The ALJ granted the claimant’s Motion, giving 
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her up to and including January 4, 2019, to file her brief in support.  The claimant filed 
her brief in support on January 4, 2019. 

Section 8-43-301(6), C.R.S. provides that a party dissatisfied with a supplemental 
order may file a petition for review, and the petition “shall be accompanied by a brief in 
support”: 

(6) A party dissatisfied with a supplemental order may file a petition for
review by the panel. The petition shall be filed with the division if the
supplemental order was issued by the director or at the Denver office of the
office of administrative courts in the department of personnel if the
supplemental order was issued by an administrative law judge. The petition
shall be filed within twenty days after the date of the certificate of mailing
of the supplemental order. The petition shall be in writing, shall set forth in
detail the particular errors and objections relied upon, and shall be
accompanied by a brief in support thereof. . . . (emphasis added)

However, it is well settled that the failure to file a brief in support of a petition to review 
is not a jurisdictional defect and, thus, neither is the failure to timely file a brief.  See 
Ortiz v. Industrial Commission, 734 P.2d 642 (Colo. App. 1986). 

            Here, pursuant to §8-43-301(6), C.R.S., the claimant's petition to review the 
ALJ’s supplemental order was required to be accompanied by her brief in support. 
Again, §8-43-301(6), C.R.S. specifically provides that a party dissatisfied with a 
supplemental order may file a petition for review, and the petition “shall be accompanied 
by a brief in support. . . .”  However, OAC issued a briefing schedule referencing §8-43-
301(4), C.R.S. rather than the applicable §8-43-301(6), C.R.S. regarding the time limit 
for filing a brief in support.  That is, §8-43-301(4), C.R.S. provides that the petitioner 
shall have 20 days after the date of the certificate of mailing of the notice of completion 
of the record to file a brief in support of the petition.  Additionally, the ALJ granted the 
claimant an extension of time to file her brief in support.  Under these circumstances, 
therefore, we will consider the arguments raised in the claimant's brief in support. 

            On appeal, the claimant argues that the ALJ erred in determining she had been 
overpaid TTD benefits and in ordering her to repay such benefits.  Relying on United 
Airlines v. Industrial Claim Appeals Office, 312 P.3d 235 (Colo. App. 2013), the claimant 
argues that the TTD benefits she received from October 3, 2016, through July 14, 2017, 
were benefits to which she was entitled at the time they were received.  That is, when the 
respondents challenged the ATP’s finding of MMI and impairment rating, they were 
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required to continue payments of previously admitted TTD benefits while waiting for the 
DIME process to conclude.  Consequently, the claimant argues that none of the 
conditions listed in §8-42-105(3), C.R.S. for cessation of TTD benefits applied to her.  As 
such, the claimant contends the TTD benefits did not constitute an overpayment as 
defined under §8-40-201(15.5), C.R.S.  We perceive no error. 

            The term “overpayment” is defined in §8-40-201(15.5), C.R.S. as follows: 

(15.5) "Overpayment" means money received by a claimant that exceeds 
the amount that should have been paid, or which the claimant was not 
entitled to receive, or which results in duplicate benefits because of offsets 
that reduce disability or death benefits payable under said articles. For an 
overpayment to result, it is not necessary that the overpayment exist at the 
time the claimant received disability or death benefits under said articles. 

Thus, pursuant to §8-40-201(15.5), C.R.S., three categories of possible 
overpayment are included in the statutory definition:  one category is for overpayments 
created when a claimant receives money "that exceeds the amount that should have been 
paid”; the second category is for money received that a "claimant was not entitled to 
receive"; and the final category is for money received that "results in duplicate benefits 
because of offsets that reduce disability or death benefits" payable under articles 40 to 47 
of Title 8.  Simpson v. Industrial Claim Appeals Office, 219 P.3d 354, 359 (Colo. App. 
2009), rev'd in part on other grounds, Benchmark/Elite, Inc. v. Simpson, 232 P.3d 777 
(Colo. 2010).  The respondents bear the burden of proof to establish that the claimant 
received an overpayment of benefits.  See City and County of Denver v. Industrial Claim 
Appeals Office, 58 P.3d 1162 (Colo. App. 2002). 

            Further, §8-42-113.5(1)(c), C.R.S. provides that the insurer is authorized to seek 
an order for repayment of an overpayment, and ALJs are expressly granted authority in 
§8-43-207(q), C.R.S., to conduct hearings to "[r]equire repayment of overpayments.”
Also, the respondents may retroactively recover an overpayment of benefits.  See
Simpson v. Industrial Claim Appeals Office, supra.  Additionally, the retroactive
recoupment of an overpayment of benefits is not limited to those cases where a claimant
is paid duplicate benefits.  See Moreno v. Sysco Corp., W.C. No. 4-917-763 (June 24,
2016); Josue v. Industrial Claim Appeals Office, W.C. No. 4-954-271 (June 17, 2016)
aff'd 16CA1036 (March 2, 2017)(NSOP); Heffner v. Wal-Mart Stores Inc., W.C. No. 4-
869-417-02 (April 26, 2016); Mattorano v. United Airlines, W.C. No. 4-861-379-01 (July
25, 2013); Grandestaff v. United Airlines, W.C. No. 4-717-644 (Dec. 12, 2013); Haney v.
Shaw, Stone & Webster, W.C. No. 4-796-763 (July 28, 2011).
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Here, it is true, as the claimant argues, that the respondents were required to 
continue paying the claimant TTD benefits until the DIME process concluded and the 
claimant was assigned an impairment rating.  See American Compensation Ins. Co. v. 
McBride, 107 P.3d 973, 981 (Colo. App. 2004) (employer must continue TTD benefits 
while awaiting completion of DIME process and assignment of  impairment rating); see 
also Monfort Transp. v. Industrial Claim Appeals Office, 942 P.2d 1358 (Colo. App. 
1997)(insurer may not suspend temporary disability benefits even when claimant reaches 
MMI if insurer has not yet admitted or denied liability for permanent disability benefits). 
However, once the DIME determined the claimant reached MMI on October 3, 2016, 
without impairment, and the respondents filed a FAL consistent with the DIME 
physician’s report, then the resulting TTD benefits paid after this MMI date constituted 
an overpayment as defined under §8-40-201(15.5), C.R.S.  That is, the TTD benefits 
received after the date of MMI constituted amounts that the claimant was not entitled to 
receive or that exceeded the amounts that should have been paid.  Importantly, §8-40-
201(15.5), C.R.S. specifically provides that “it is not necessary that the overpayment 
exist at the time the claimant received disability or death benefits under said articles.” 
Consequently, §8-40-201(15.5), C.R.S. necessarily contemplates that overpayments may 
result from a subsequent determination that the claimant was not entitled to receive such 
TTD benefits.  Accordingly, §8-40-201(15.5), C.R.S. reflects that the respondents are 
allowed to recover as an overpayment the TTD benefits that were due and owing when 
paid but are later determined to be amounts the claimant was not entitled to receive. 
Thus, merely because the TTD benefits were due when owing, as argued by the claimant, 
this nevertheless did not preclude the respondents from subsequently seeking to recover 
such benefits after it was determined the claimant was not entitled to them.  See §8-40-
201(15.5); C.R.S.; see also Turner v. Chipotle Mexican Grill, W.C. No. 4-893-631-07 
(Feb. 8, 2018), aff’d 18CA0392 (Nov. 29, 2018)(NSOP); Adams v. Heart of the Rockies 
Regional Medical Center, W.C. No. 4-947-730-01 (Sept. 12, 2016), aff’d 16CA1684 
(April 20, 2017)(NSOP); see also Moreno v. Sysco Corp., supra.   

            Moreover, the claimant’s argument notwithstanding, we do not view the holding 
in United Airlines as precluding the respondents here from recovering the overpayment of 
TTD benefits.  In United Airlines, the respondents relied on §8-42-107.5, C.R.S., which 
caps combined TTD benefits and permanent disability benefits at $75,000 for a claimant 
whose impairment rating is twenty-five percent or less of the whole person, to argue that 
they were entitled to recover the $24,483.14 in temporary benefits the claimant had been 
paid in excess of the cap as an overpayment under §8-40-201(15.5), C.R.S.  The 
Colorado Court of Appeals determined, however, that the TTD benefits the claimant 
received did not result in an overpayment as defined under §8-40-201(15.5), C.R.S.  That 
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is, the benefits the claimant had received were solely for her temporary disability and 
none of the benefits paid to her was compensation for permanent impairment. Thus, the 
Court concluded the claimant never received combined permanent and temporary 
benefits exceeding the $75,000 cap.  Since the respondents were obligated to continue 
paying temporary benefits until terminated by operation of §8-42-105(3), C.R.S., and 
nothing in the statutory cap required the claimant to pay back amounts over the cap, the 
Court concluded the payment over the cap did not constitute an overpayment.  Here, 
however, the ALJ determined that the claimant was not entitled to the TTD benefits she 
had received for the period of October 3, 2016, through July 14, 2017.  Again, this was 
based on the DIME physician’s determination that the claimant was at MMI on October 
3, 2016, which resulted in an overpayment of benefits since the claimant was paid TTD 
benefits beyond the MMI date.  Thus, unlike in United Airlines, the payment of TTD 
benefits that the claimant received here constituted an overpayment as defined under §8-
40-201(15.5), C.R.S.

IT IS THEREFORE ORDERED that the ALJ’s order dated September 18, 
2018, is affirmed.  

INDUSTRIAL CLAIM APPEALS PANEL 

  Kris Sanko

 Brandee DeFalco-Galvin
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